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jn~luding c~sh p~yments, made to¥ or on behalf qf, 
~bC'l t c1119luyec:, who h.1vo- c-LccLcd to pas:t1.cif)ate .tu 
a tlexibl~ beneti ts program, wt.ere Lho:;e paynnmL:::i 
reflect a111ounts that. exceeds Isle) thei.r 
enplc.yees' salaries. 
This section sh.all not ba ope.rativ9 in any county 
until the tl.11.e the boatd of ~µ.pci:::vi!lors #h.tl.l, by 
resolution ad~pLed by a najorJ.ty vote, llilke• (sic) 
this section applicable in the county. 

<Howard J<1r'J.i9 T.:i.xpayers ' J\ssn . v. Boa.rd of Supervigors (1996) 41 

Cal.A~p.4th 13~3, 1367. f ~he flrst pora~raph of 3cctlon 31 ~60.l 

app4rentl)' became operative in orange County OfL Jani.1ary l; 1991, 

af t er the Boacd ot supervisors adopteo a resolution manog the 

statute applicable. 

Sy its tel:11\s, former Government Code section 3ll60 .l was 

ai:,plicabie only lo employees who had "elected to partic:J.pate in" a 

flex .Ible benP.fits proqr,im '"'eh as oaP. llnd~r rhe "'~~•·" ' rl;,n 

docUJ'kent9 gov9rnjng the optional benefit plans ot v~rioua Orange 

County agencie~ :,uc:h o..s the -Superior Cou.:ct d•J.r1ng t:,e pertinent tlmo 

period; oee- be-net it:, "''ere p.rovidt:d ennual1 y t.o d..1.1 .. ODP &1t:g1.ble 

t:111p1oy11es•• as de!lne~ (oect1ons 1.29 a nd 4. 7 -- AR 1981 510, ll36, 

509), without any ~equi1e~ent or opportunity fot such employees to 

elect whether or not to participate in the p lan. ilthough new 

t?mplny,,es h ited rr1id-year (section 4 . 5 - A..R 506, S45) and "£1.igib).~ 

Enplcy4eo" (secl:ions l.15 and ~-1 -- Al\, 196, S10 1 5311 549) were 

able to elect nQt to potticipate io the OBP, a~ an "OBP &l igiblc 

&nployee" applicant was au1:ol1'.atically deemed t:o have electec to 

receive the full $3,500.00 as ta~able cash in the year following any 

year he failed to nate an alloca~ion of OBP funds during the open 

enrollment period. (3ecttons 4.3 ~nd L7 -- AR 506, :ilO, 54!:, 549.) 

·rhf:! Optional aenofi t Pl.1n wa.a thus. ''optional" only "fith ro;~.rd td 

the ~lloc~t ioh of the $,500.QQ benefit, not with tega,:d to its 

provislon, and the only e, ect1on ava11e01c to applicant consisced of 
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!:he ability to a t :oc~te some or all of the SJ,500.00 annua l benefit 

among a handful of deslgn~ted U$A~, dnd i f no such allocation was 

~ade during the open enroll~ene period in any yoar, the full 

~3, ~00, 00 \fas .. utom~tically paid as "taxable =3h, 

?n Bddition, former ~ection 31460,1 wa$ by it.3 term3 

applicable o~-ly to flexiblo beneti t plans which provided P'IY"·ents 1n 

excess of &1\lployees• normal compensation (''amounts that exceecl(J 

. their •.. salarles• ) . Under the Co\lhty rnaste.r plan docwnent 1 the 

OBP benetits r~ceived by court attorneys were not , n excess of their 

salary, since the each annu .. J onP ben .. rit was fully of.faot by • 

cprre&ponding ~alai:y raduct:ion (".salary redirection")!' 11his er hex 

C~ensation will be reduced ln ~n ..1.mount cqu41 to the .amouot o! 

contributions e.l.,otcd • ... '' (Seotjon 3.1 -- AR ~03, 542.) 

'Salary Ree1rect1on Agreement means an agreement set rortb in the 

Enrollment Docim,entation between the Participant and the lllllployer 

1lflller Section 3 .1 of the Plan where t.he Participant agrees tc reduce 

his or her Com~en,ation and to have such amounts contributed by the 

Employer tc tho Plan on tho Participant t • beh•lf." (Soctlon 1 .. Je -­

AR 496, 53E. J In effect, the CSP pro~r•m sil'IPlY permit;, partic:ip•nto 

to utili ~e $3, ~00 .00 o! th.,ir oxdin.,xy saldry c-omp,msat-io11 to pay 

tor certain types or expenses on a. p1e~tax basis ln .accordance with 

lRS regulations . 'throughout app.licaot ' s period of employment, the 

OB? was accordingly treated by Court managenent as an integral part 

~t thG suporior Court, 
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'Ill Rl<PJ>JU. 0 1' OOVJIIU<MINT CODZ 9 BC'UON 3 U 60 . l R&N!l BR.U> 

THI 9 7ATUT& lHOl'IIMTXV& I N Otu\HOS COtJNTY 

Even if section 31460.l were otherwise applicabl e, the 

operative language co~tained i n the first paragtaph of the statute 

becane ineffective when it was repealed without reenactment on May 

11. 1992, via S.B. 193. (Cf. r;overnment. Code sectlon 20636(Q) Ml (K ) , 

wh.ieh continues to go\f.etn calculdtion of ~col\pensa.ti.on ~~rnable" for 

Stntc employees under the rub1lc ~ployees 1 ~cticcmcnt System.) 

Re:3olution No. 96 - 001 .i:eflt:ctt=-d t he view ot r espondent ' s counsel 

thal exclusion or Clexible plan bene!lu was unaUecced l>y the 1992 

repeal ot Governnent Code section 31060.l because the statute had 

beconie "gri.lndfatr,ered" into law for Orange County when it was made 

effective by the Board of SUpervisor.s ia Jone l99l. (AR JOO, 308, 

3l2, 334-335.1 In repeal ing secti0<1 3l4&0.1, S . B. 193 p.rovinen1 

"t-lothtog in this act ie intcndod to, or ch~ll be f:onstrued to, 

a f'fcct t:ie validity of t.ny act.ion t..,.k:en by A county pur:s-utant to 

sectlon 31460.l 01 the Goverl\11\enc code, prJor co the cn:ective date 

oJ. t his act." (Section 2, Stats.19921 c, 45 -- AR 138.) However, 

con.•trung •acti-on taken" to re!er to t he Soard of SUpurv.i.scrs'• 

adoption of the Oecelll:>er l990 resol~tloa which tt;ade former section 

) 1460. 1 opera tive is statutori l.Y proble.matic , s i nce ony conti riued 

v~lidlty of the ~o~olut ioa ltoelf beca.me le9ally inaon~cqucnti3l 

when t he: Of:JeLdtivi=- p ruv.1,.:~d.uu~ of (ount:c ::~clion 31450 .. l were 

.repea(ea. (See tl~nso.,e-crum.uoy Co. v . Sennett (19)81 111 cu. !)60, 

566-568, holdint that an •ssessment exe~ption ado~ted by municipal 

ordinance pursuant t.o statutory auc.horliation was abrogated by the 

.'J.Obsegueot .repeal of the authorizing ststute - - ''the legisl-1tjve 

.repeal of scc: ion 20 of the. Vrooman Act ope;:4ted to repeal ~he powe.c 

\:onterreo upon t.he city of San Jo:se ..in t.be matter . . . , t9'J hen in 
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exernpt i.on ls ~ti: an ond 11
; Ra.nsom.e-Ct:Ulll"ftO)' Co. v , Coultoc (1920) SO 

Ca ) .A,pp . \SO, l52 -1.!>3, rejecting the con t ent.ion that the cont,i. nued 

validity of the oed '. no.oce gave r.ontl nulng legal e!fect t o the 

exemption notwithstand i ng the statutory repea l ; er. ~anso~e-crurn.tney 

co. v. fiKea (1921) 53 c~l . App. 1ao, 102-183, gi vir.g cftect to the 

exemption with regard to worlt c:ompleted prier t o t1'.e repe.,l.) ".lt is 

~ijua l for legisla t i ve bodies to use the word 'repealed,' and, whe n 

used,. the ac:t .referred to i s abrogated, - - done awa_y wlth." 

(Tho.m..ason v . Rttgg l e .s ( 18·86! 69 Ca],.. ~65. 470; s~e Cqvernm.~nt Code 

section .9G"06.) "(l) t l$ the gonera.l tulo tha t one le9ialatute cannot 

enact irrepet!.14..ble lcgiolotioh 0 1: J.iriit ot: Te.,tt-lc-t :.ts own power o .r 

~he power oc its successors is to the repoal ot statutes. " (Oni1;ed 

Milk Produce rs or Cal. v . Ceoil (1941) 47 Cal.App .2d 758, 164.) The 

second patairaph of former section 31460.1 thus did not perlllit the 

lloerd Of su:;,ervhors lo render the first paragraph permanenc.ly 

nper~tive r eg~Ldless o f dny s ubsequent action by the Leglslatu.r~ . 

(Sec, e .g . , GovccCl(l';IQnt CQd~ ~eotion Jl659(h), whereby t he 

Legislature effec tive l y lenni.nact;;U upt:rat i.uo oC ::ittctiotl 31658 i o 

2013 notw11;3stand1ng any such prior adopti:>n by tile board of 

s~perv l sors; a l so Government Code section 31462 . l(b) . ) The 

LegiSlatUre rr.ere l y ut i lized a commonly employed "Ltiqger•• for 

operat i on of t ho first paragraph, which wag no t seJf-e•P.cutlno ~nn 

.cerna..ined i nop-or a-:ive i n ,11,!i• couut.y 11 w,til" it: was acti vated by t.he 

boc.1r:d of .,upe.i:vi 3or:, \cf., c:, g., Government Code ~ection:, 31453 (b) 

(2), 3l451(b)(2) 1 31458.~ ( b) , 3H62 . .3(c) 1 3H69.4, 314~9.S(c ), 

31470.121 3l470 ,11 (eJ 1 316101 31662.8, 3l6631 31681 , 51 -31681 ,54, 

3lE85. ~6) . 

Contrary to the assertior. by respondent•• counsel (AR l 08 i , 

sec t i on 2 of S.B. 193 did not spocificil1y p%&$~~ve the v alid:i.ty of 
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actions. ta.Kon b'/ c:ou,rity be,>arda ot ~t,1per1:isors 1n .1d6pting the 

oper.,:,civo- language o.f forff\ec 3ectior) 31460,.1, .;,l.though i.t c.OUld have 

d.onc .$() lf th~t h4C been the Lc9lalat:~rc1-, ir.tcnt, '1he. $8Ving 

language refers instead to action taken by coune1e.! jcr. reterence 

to "county actions" in sectloo 3 (8 ) -- AR l39), and the better view 

would be that "actJon taken . . . pursuant to Se:;tion 3l460 . l" ln 

s ect ion 2 of S. B. 183 reftrs to the c ler i oal action of exclu~ing 

!lex-iblo benefits from. "compensution eornablc0 for. ernpl·oyees who 

rotiroc:I vhll• forttH1r section 3l4,0 , l was opa.rative - - thG 

stacutoc- i l.y autb.orl~ed e x c:.111-.,ion might remai..n e.ffect)vo to.t 

.retirementa which occu..cred bt!tw~en u~nuary 1, L991, and May 11, 

1§9z, in o~ange county, but not tor tnose wtucn -~ccurreo before or 

after. (Se e Govex11.11tent Code s ection 31461.) "'.l'he presumption is, 

that the Leqislatuce did not intend to pa•s any law that wou ld 

affect pas t tra11.sactions, or ••ork '. njustice." (People ex r el. Thorne 

v. Bays (1854) 4 Cal. 127, l38.) Moreo'1H, the placem•,r,t of a'"''""" 

bofore 0 pri or to" in section 2 (AR 1 38) i ndicate, that the sentence: 

should be read to impliedly pceclud~ the contiou~~ ~ppllc~tion or 
sect.ion 31460.1 atc,u the enecUve date or s.11. 193 - u,we: this 

construction, Resolution S8- 00l's post-1990 exclusion of 08P 

flexible benefils was i nvalid under •ection 2 of S.6. 193, i nasmuch 

as the. adoption of Resolution 98 - 001 wa:s- ~ts-ol f an 11acti-on 

pUr$Uant to Section 3-1.460.l il by D Cou.nty agancy which w,1s not "t;i~on 

... ·pr)o-i- to t.he eff'3ctive date of'" s.a. 19.3. uAny uobigui-:y or 

uncer, aioty l n ,ne meaning ot pensJo~ legtstation must no resolved 

ln ra•,or o( the pensioner, . . conststent with tile clear language 

and purpose ot the statute.• !Ventura C<>unty Deputy sheriffs' Assn . 

u . Board o f R•t1~•ment, s uprd, lt Cal .4 th at 490 . ) 
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TBS 2002 SBTTIJIMJ:N~ AGRIIIMIINT CONTIUVZNKS PUBLIC POLIO? AND 

IS VOID INSOPAR AS IT CONFLICTS WITH CBRJ. RltQUIRl!Mr.NTS 

Settlement agcecinents ar-o created a:, contrac;t3 o1M ar:e aubj ect 

to the generdl ,:n.ile.s 90verning en f o .ccement of cont.cc1cts. (St!ewa.rt v. 

Pceston J?ipellne T nc. (ZOO!>) 131 Cal.l\pp,qtl, l.~65 1 l5S5.) 

A Clnn-act must have a !awf.ul ObJect. (C1vi1 Code 
section 1550. ) Any co11t-.:aot whi ch has as its ob1ecc 
the v1olrtt.it>n ot an e xpress :,rnv t $1nn ot 1aw 11 

unlawftJl. (Civil Code section 166?, ,ubd. l. i The 

object o! a oonuacc ts the thlng >Ihlen l c_ 1 s 
agLeed, on the µart of the party reoo1~J.ng t he 
consider.itloo, t o do or uo t to d :>. (Ci ·,il. Code 
sect.ion l-S9S:. J 'rh·o obJact nust be l.2wtu ... when t:hc­
c cnt1.a.ct is made. (civil Code section l59(., .) ,An.d 
tnat pan or c_ne cont.ract wn1on ls unnwtuJ. Is 
void. (Ci v \ I Code section 1599.) 

1Horra v. t'lorkorc' Comp. hppc<1l " Bd. (20071 J S ~ o.,l ,App.1 th lH~, 

1: 40 ; 11A c:or,t1:'«ct that conflicts with an e xpre6.s provi. sion of' the 

law is illega~ ano •he ri~hts thereto cannot be j~diclally 

en(oroed. ") "tro principle of Jaw is better set t le<! than thdt a patty 

to an illegal contracL cannot co111e into a court of ;,aw and ask to 

ha ve his illegal objects carried out." (Lee On v. T,ong (1951) J1 

r.al.2d 4991 5 0 2; see ~lso MacCinex-Ferrer v. Rlcbardson-Merri..1..l, 

!!!=-:, (1990) 105 Cal,App.3d 3161 327 1 q"oti~g wl ~n approval tho 

t.entat.ive :h:afl of th~ R~.:,La.teinsnt: S~t,;0Hd oC ,Ju<lyn1e-nls , Whlch stat ed 

~haL rules o( mergor 4re i napplicable whe re the prtor ) uogmen t was 

"pHi.nly lnconsi:,Unt with the f<tir and equitable implementation of 

a s taLuto1:v or cons t i tut-ional sch1me. ") 

Case law has mad,; clear t hat the s tatutory definitions o f 

11 co mpttns<\tion" and "co."'L\pencatic;n oarnable" u.nc;fe,: Lhe CER.L may not: be 

15.ltered via negoti,oted agze.ement:.: 11The V.entllLil dec.l.:Hon affected 

t he determination o! what 1~ems wero to be included i n •compDnoatlon 

e•rnablA, ' ~nd this ts not subject to a contract ri gh t • . , . [Pl tan 
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men.her~ eoul d n~t ha~gnLn r~g8rMin9 t.hAi r cnnt~ibutien rates or 

the.Lr 'fir,.al c:ompens-'tion. • 11 
( tn .re R•ti roment Cases f2003) 1 10 

Cal.llpp.Hh 42~, 453 l""'ph"si s i" oci.gio~! ) .) '' lnd.eeo, '(t)ho 

~tatutory pr0vl~ion3 controlling the tern.3 and condition~ o! c i vil 

8ervice employment cannot be ci ~c~mvented by purported contract~ in 

=nflicts t:icre>tl th. ' " (Miller v. :state of Calito:ni.a (197"7) 18 

Cal.3d 808, 814, quoting Boren v. State PersoMei Soard (19511 37 

cal.id 63~, 641 .f ~s discussed abova and in Ventu~a, the CEPJ. 

requires cash payments to employees, as ~e l l as benefits payable as 

c-.ash, to be- i ncl uded in °compeosatiou" and "compensation earn;tble" 

ft:>r purpo~es of c~lculaUog reti~ernent al l owa.n~es. The 2002 

settle~ent agrcel:\ent in tne actir~mcnt Cc~e3 Litigation i~ 

consequently void and unenforceable insofar as it would bind OBP 

parcicipa~t• tc accep t the post -1590 axcl usion or OBP payn,ent• set 

forth in Resolut ion 98-001. 7he 2002 j\ldgment app~oving tlie unlawful 

settlement provi sion is similarly ineffect i ve: •a court ca1U1ot 

val idly er,tor " j udgment o-c order wh inh i s voicl "ven if the partiA• 

agroo to it ." (Placa RollLater Ltd. P~rtneren.ip v. County Of San 

aen.ilo (1999) ?2· Cd . App.4th 1 1 13; aee Tinney v . l.J.n (2003) 106 

Cal.App.4th 1121, ll29: "The settlement judge, ot course, was not 

asked to formally rule on the legali ty of the . • provi,sion tne 

parties agreed to. Not wa! the court presented with applicable law 

at the settlement conference, by bri e!ina or oltarwise, so as ta 

allow a d~term.inatlon of this i~s~e . Had thi9 occurr~d, the c~urt 

wouid likely h~vo beer. conotroinsd to ~ulc in Qccord~nce wJ.th tkd 

precedent~ binding on. 'us, thet th~ . . . provision Wdtf i nvalid. i.) 

"(E) ven t.11ougn there Ht a strong pul>lic policy favoring- the 

sett1e~ent of litigatioh, this policy does not excu.•e a contr~ctUal 

clause that is othe>11se illegal or unjust , ' (,!g. at 1127.) 
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IIBSPONDIUl'l' IS ISTOPf&D nal ASSl!R'l'IN<l tHAT TIIB ISSUE or rL!llllllL!I 

IIEIIIIPI'I' &XCLUSIOR lillS RK90LVU> IN TU 1111:TIRBMEl!T CIISIS X.I'l'ICl7\TION 

Rtn,poudeot 1rd tiated th,e f\etiret;'lent Ca~e:i Litigation by filing 

n complaint :or declacai:ory relief (ocsc case no . 7913151 on March 

6, 1998, against t>10 individual attorneys of tile ()istrict Attorney· s 

office (Jan ,! . Nolan and Enc Ii'. Snethen) and the county of orange 

as defendants. (AR 60-73.) In addltlon to alleging the existenc!! of 

.a di....spute wl t h t:h~ r:ounc. y J:ie,qarding respondent •-s po.st-'le~tura 

c:.1lcu.1ation of :ceti.ramiu\t allow.:ince.1- (para,. 22-2'3), cbe, conpl air.t 

alleqcd tha,t. '1.ttornoy Snethen h.:id rct.i r:cd from -fui.1- tine ernploymen.t 

.and. attoL.ney Nolctn had announoed hec intenLio-i1 to retire tparas. :l 

ano J), and that cne two attorneys had recently threatened 

litigat1or, with regard to certain aspects of the a.lJ.cwance 

calculation invol vlng the exclusion of "ca,h-out" payoffs- for 

vacation/sick le,va a nd boliday pay, of OBe flexible benefits for 

employees ret1 r in9 .aft.er 1990, and of au_tor,.obil~ 1.1.oac;e ( pa..r.is . 20 

and 211 . The co~ploJnt ,pecifically alleged that the calcul•tion oE 

reLire~ent ~llowdnocs was taz~U upon Government Co~ sections 31 ~62 

and 3H62. l (pa_ra. a -- AA 62) but made no ment ion ot torn.er section 

31',60 . l. l1l t hough ::-he co~lain:;_ (paras. 20-22) sptocificaUy listed 

only a fe~ aspects of r espcndent's newly unveiled calculation which 

WRte beinq di!lput~d hy tbe thcee defendanr.11. for various l'.'ea.!.oh:1, 1 t. 

al...le9cd (par:w. 2-1 and 25) the exiatenco ot n (a j n .actua.l 

f;Ontroversy" between re3ponden't "and eoch of thom, as to whether the 

tlOard's adoption of R@solution 98- 001 complies wi th ~p pllcabie law 

. , " and reque~ted "a judicial deterni.nation that Resolution 98-

00 I complies w1 th applicable law. '' 

tour days t~Ler, -' t lorneys Nolan and Snetlten, jolned by the 
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u r-ange county Attorney$' J'1s,oc1at .Lon, tfled a pet.le.ton ror wri t: of 

m•ndat• against .cospondont pursu•nt: to Code o! Ci vH Procedu~e 

section l 0B5. (AR 74•H9.) 'l'he ve.rLtied patiti.on (puas. 6 and 7) 

a~leged t hat • fs)pecif \c provi sions ol" Resolut ion 9R·OOl 

c ontravened the ceRL and the state and federal constitutions , as 

w~ll a9 the certain agreen~nts and regula t ions applie3hle to e~rt~i n 

uon-Court :!ounty employees - - the- potition mada nc l'\.Clntion of the 

Cour-t E'PHls o ~ a,ny otheJ;' ~g.rccrncnt go,.·erning the conpensatloh ~nd 

oenerlts pcovlded to applicant - speoltically, tile petl teon (pdra. ~) 

reiterated certain claims of r etire/llent aLl.ol(ance m.iscalcul-ar.j.on 

previous l y set forth i n respondent's complaint, seeking to r;,qui r e 

z-espondenC to 

pertortn it, duty to include cash payment a,ade i n 
th@ "m.e,.umrin~ pt'ri od 11 for all ac-r.ru4lrt l !'.\AVA - i n 
the c~lculation of ".f.ina.l cott(Hms.a.tion" pu.rs-uant to 
the Vo.ntti.r.\ decision; inelUde co1sh paynent for the 
r le>tiblc bcne fit 9lan to ~ll fl'I.Crnboro c"'?lo~•cd pi:ii,~ 
t o the effec.ttve dote of 8-ca._,td:. o-f" 
3uµ~.t·vi::sut~' l\tnsulull Oft 9C-L-551, dUd who remain 
employee! after its trect:1ve dai:e; and, apply the 
language of the MOU/PS~ wnicb specir1es tne amount 
of vacation hours that c.1n !>e cash~d out in a 
calendar year to be included in the calculation of 
petitioners ' "final conipensation." 

The specific nature of petitioners• claims was further def i ned i n a 

meniorandUffl of points and .authori ti&s attached to the petit.ion, 

whiah, with regard to OBP ! lcK i ble bonofit<J, ascezted only toat t he 

!lexiOle benef1 t. exclus i on for pecaons .reticJncr a ·f t -cr 1990 denied 

pcst· U90 empl~yeos a vested pen~1on right J.n vio l alion of t he 

ccnttact c lauses of the U.S . and Ga.lifornia constitu t ions. (AR 91· 

l GL) 

On April 1 , 1998, att orn<"ys Nol an and Snethen file.cl a general 

d -crnurc~r:, challen9in11 1:he leg a 1 suf ficienc_y of rospor,,d,e 11t' s 

ccmpla~nl on tne g i ound, int~r a1ia, th4t, by seeking a dec.lazotory 

r ullng tha: Reso.tutlon 38 · 001 was properly adopceo ana complied witn 
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the C~RL, the co111.0laint s ought an improper advlsor y opinion vi t h 

reg•rd to the v•lidity of ~he numer ou,; Inclusion, a.r.d eJ1cl1.8 l 01ts 

contai nad i n the Resol udon which di.d no t relate to tho spec~fic 

) disputes• alle9cd to have boeh ro i sed b}· tho defcnd&nts. (AR 183-

18.5, SM All 2 5-26. ) 1ho demurrer pointed out , correct l y , that Civil 

Cede 1cction 1060 ~equiras lhat a deela.r:a to~y rolief action 

:ru~cuptible of definitive und conclusive judicial relief. (See 

Wilson v. ~•ra nsH AUthorl.cy (19b2) 199 Ca!.App.20 716, 722- JH; 

Selby Realty Co . '' · San Buenaventu.r.a (1973) 10 Cal.3d 110, ll? - 118. ; 

Recognizing the validity ot the attorneys' contention in tt.18 

re11atd , responden t in lts April 14 opposition to the de~urrer (AR 

200- 211) cited the handful cf i,aue• idenlified in Fatas . 20~21 of 

che compl~int (4o wel l ~~ in the j udLci~lly noticc~hlc writ 

petition) ~nd express iy ~iaclaimed any lnte~tion of seeking 

dec.laratory rellef ~1th regard t:o the remaining incJusjons and 

exclusions contained ln Resolution 98-001: 

1n parag:apb 25 of its Verified Complaint , tbe 
Roarri r,P.<jt..111~t.R th~t: the C"!ourt tr.alee a dfttermi nat1on 
a.a to the .tipecj fie cont:aver:;ie.s xi'l i s<:d by 
derendants. eresentl._y1 the on ly parties wllo have 
ia l sed actual controversies u to the Board'" t egal 
duties and their legal rights aie defendant's 
Nol an, Snethen and thtt County of Ora.nqa. . t-heNfot"•e, 
un~e9!1 dnd until other far.tte.s c.cec1.t~ ..:u1 act·Jc1l 
eontr over,y so as to requi r e t he Bcaro to amend its 
Ve-tified Complaint to add additional defendants, 
thos e i ssues are ~he only issue-s to be rP.s:Jlved 1n 
this di:,pute. NoJon And Snethen' 5 pa:ade ot 
horri bles as co the "over a tho~sand pay codes 0 and 
corresponding Me111orat\da of lJndentaad : ng that this 
court allege<ili would be regu i red to review thus is 
unfounded . 'I'hc i.:J!lUM in r.hi!I: doc1.J.raor~• z:elief 
ootlon are stra1ghtrorwara . rte Soard t hus 
seeks no "advi soxy cpinion" from this Couz:t , but 
rather a fi.nal determi nat l.on of the s_pecific i•sues 
jn dispute. 

(AR 206 at 7:1-16. ) Respondent reiterated and amplified this 
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disclaimer days later ~n reply papers f l led ln ocsc case no. ~91315 

m support o! its motion for consol ts:la tion which was calendared to 

be heard concur r ently w1th tbe dcniurter: 

Cont racy to defendants' as}lertions, the Board does 
not ncu:o a.eo.lc 1Jweep1.n9, general.ized )Udic.i.ai 
Gpprov~-1 ot Re:.olut.ioo ,a-001. Rather, c1..s c.hei eo,u.:d 
has set fo.rth ln its pleading herein , the 
Hoard (,mly seeks cne t:ourt ' s detem11nat.1on on 
J $suss t:hat act~.ally ~re in cont.rov".r~y ~ei:ween the 
.Board ancl tlto.sr: who t;Cntest por:tlor-1.s oL thet Bua.rd• :s 
Resolution, Those aspects of the Eoarct•s ~esoiut~,n 
which no paTty challenges will not require judicial 
.review in thiR action. Th~ .s:pecific conero1.1ar:11iG-si 
to be determined here are on.ly thooe rt\i~ed by 
defendants and their associ• tion in the Mandamus 
Action, the identiclll (and additionlll) issues 
raised by OCEA~ and the i,sues r,ised b~ ~he county 
J. n its Anso r ~nd. Cxou-Cornpl d nt . 

(.'UI 2J.4-215 (emphasi s i rt original.) In light of these quali !y1ng 

repre-santations regarding the $Cope of reliof sought in the 

complaint, the attorneys I demurrer was ovenuled. (AR 216.) 

in• legal pr ocQoding thac is eontray to~ poaition previously taken 

tn the ~aooe or dome carllec procce~jng. 7he docttino ~erve~ a c l e~( 

·pur pose: to protect the ini:ebrlty ot the judi cia l proces". •" 

(Jackson v . county or Los Angeles (1997) 60 oa1.App.~eh 1 71, 161 1 

quoting Cl~•~land v, Policy 1-!anage<nenJ: Syste111a Corp. (5th c:lr. l99 7J 

120 F.3d 513, 511. I 

'rhe doctrint'i appl i .es wten (l) tha .!la.JttO: p.at'ty ha.s 
taken lw-o posJ.tione:;- (4) the pea.it.ions ~«re tAki!n 
ln judicial or quasi-judicial a<ltTlinistrative 
p.roceedlng,; (3) the party was success!ul lr. 
asserting the first- position (i.e. , the trlb\lnal 
,>ooptcd tho. position or •cecptcd it <10 true), (4) 
the two po•it1ons are tctally i nconsJ.$t<1nt; and (~) 
the !i~st posit.ion wes not taken a• a resul of 
ionorance, fraud, or mistake. 

(i'oq1.>iJ.•r v . tern« (200 4 ) 32 C•l. 4 th n4, 986-987; ,ee J <1cboo v. 

County of Los Angeles, supra, 60 Cal.A~p.4th at 183. J In cor,trast to 
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equitable estoppel; the party invn k l n9 jud i d.81' e,ot.npp~l ne-fl:d nnf: 

Aho.i pri v.ity, d @t:ri.rr,Qnt«1l re i :i.anee or prejudice -- ••lt. J!l the 

lntantion.1.l .iase r tion 6C ~n j n ,:;ons l st.ent po&ition tha t p9!t:vert,s the­

judicia;..l rn.~-:hiricry ... (Id.; ~cc al~o In tern.,, tiona1 Bill i n~ 3crTic;e.s, 

lnc. v. EJlligh (?0001 64 C•l.~pp.1th 1115, : 190,)) Although equitable 

!n nat~ro, :ho doctrine may be appl1cablo as a ~atter o~ law ~hcxe 

~act• support ive of its application are net in dispute, and its 

applicati6n may be based upon pror.~tly not1ced judicial records. 

(~inish v. Hanuman Fe llowship (2013 ) 214 Cal.App.4Ch 437, 449-450 

and 45., n . n. ) 

coordinated Retire1ncnt Ca:,c, Litigation c.ftcc t::hc l n,itiAl cernpla..int. 

and the peticion !or welt o! mandate, rew new cla~ were asserted, 

and none involving tile ,pplicab,i.Uty or continued viabH1ty of 

former Government code section 31460.L. A cross-complaint tor 

declaratory relief filed against respondent by Orange county on 

A,ril 8, 1998 (prior to respondent' s oppoaitlon to demurrer) alleged 

t~~t Ro&olution 99 - 001 wao vcid a$ a ~attar Of lav due to confliota 

of intere3t on the part o.f ~espondent 1 3 qovdt:.ning boo.rd ton it1:s·i1e 

later oUJl'<1larily adjudio• t ed in ~aver of respondent) and Lh&t 

respond.ent had acted unconstitutionally in includi n3 the automobile 

L1Sage ,allowance and in bi~ling the county fo r retirement allowances 

bcreased utroact lvely under Ventura. l~R l 95-199.) '!'he answer 

fl leti hy nttn.rneys Nnl an And Sn.£-:ther. on tfa}• 6 ('.AR 21 ·7-!'c2J) denied 

paras, 20 and 21 of ~eopondenti~ compl~int and ~S4ccted a.f.firnat~vc 

defenses (£Hoh through tcnthl .ohallenging re.sponde~t• s av.thority tu 

adopt Resolution 98-001 ano reicerating the Altegacions o( th• 

complai nt and t he writ petition with regard to the id.entified issues 

in dispute. None ot ~he other answers fi lec by the parti es in 

responae to the various p l P.adi rgs alleged .;ny new iMues relatin9 to 
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the inclusion or exclusion ot itens from the ca:culation o( 

"compensat ior.• and "compensa t iou earnable." (11R 190-194, 378-383, 

387-391, 392-398, qJ2 - 416, 4l7~421 .) Virtual ly cdentic~l oomplaints­

ln-tnterv,mtion ,)nri .'\t'!COf'n[MOyi ng point.s ond .:iuthoriCies in .flHpport: 

c( wcits of n,.-nd•t.irJ, tJhi. oh wet:Q _fi l ed ag.iinat ro..spondent by Or,..nge 

Count y EfT\Ployoc3 Msoci~tion and The Ret i red Ernployee3 1 Asacciation 

ct O.r.angc County, Inc , on Nay 2'5 and June 10, re.:spect.lvely, denied 

_p,a.ragraphs 20 ano 21 ot re•ponoent • s complaint based on lack of 

i nformation and alleged the erroneous e><clusion of certain cash 

payment received J.n connection with te:nnination, payn,ents made to 

insurance providers on behalf of 1!11\ployees ret i r i ng a fter };90 , and 

tlexlble he.i efit plan ben1>fit.« provldi,d tn persons empl oyed "pri or 

t.o, on and after Ja.nu-ary 1, 1991,,"" the lalter contention being baocd 

solely Ypon the oll.cgcd deprivation of A. eon:stitutl.ona: righ,:. to 

ve•tcd contractu,il benefits. (M 227 1 231-233 , ,248 - 253 , 260-261, 

266-269, 283.) A supplemental cross-corrplaint flied by Oran,e County 

on October 16 ~d<lressed t he validity of a !01!011-up financial 

resolutior. adop t ed by respondent in May !998. 

Not.Ahly, t he rlnctri.ne oJ' 'jucllcial esroppel ha~ been hAlrl to 

.apply to ;_ defen,dant. who attempted to in-voke res judicdta .i.tt•r 

as.s-ertlng .1.n the pcloc action tbat no reli ef cou ld be qraoted on ti~ 

pleadings. ,~unstocd v . Kosanke (1956) 140 Cal ,hpp.2~ 6231 028-631.t 

The co:n:t said that where a defendant deteat.s an 
action en the grounds that the pleadings do not 
wart.ant t""t, cove.ty on t.!\e f • Ct.s, he is estopped in 
the second act.ion t:o ln~ .ist that t he second action 
1S barreo by a former juctcptent because the natter 
mig~t tave been settl ed i~ :he former acticn. 

(Do.vie• v . K.raona (llliOI l2 C~l.l\pp.Jd HH, 1056, ) rooitions t a ken 

:1.ri opp08,l t.io11 ~o " demurrer ht1•1e l::ecn held to gi vc r be ~o j vdlcJ.al 

estoppei. (su~ut cons truction , lnc . v . R.imro ck CA LLC 12011) 199 

Cal.1\pp . ~th 817, 833-SJS. ) Having asserted successfully that the 
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Ret.itCJllent. Cases Litigation d i d nc:H lnvolve a gonetal adjudication 

of the val i d ily ot 411 the i nclusion, and e,cl usions contain•d in 

Reeolution No . 98-.001, but talhei was confined to t he specific 

cl.aims asserted by the o t her parties, respondent is judieially 

est.o:pped from now claimihq that th.e 2.002 settlement resol •ied the 

lsa1ues pr;-eu,nted i n this appeal or o :.he.cwi se b.irs t.httn, fron1t being 

a:Jso,:t.ed her-ein. 

"'1 UH, Tim 2002 SB'l'l'l.ilMl!NT AClRllllMEil'r IS AMBIGUOUS JU TO 

OCERS' contention that tne 2002 settle.~ent agree~cnt bars this 

ap;,eal rests upch language contained in paragraphs 3 and 11 o! the 

s~ttlemeat agreemenL CAR 37, 401, Vhlch prov i de, on pertinent pa.rt, 

P.Ach or the part iP.!'i ll9:t:'ees t.o c1 c:ce1;>t ,u .f 1na 1 and 
0.1nding the lnclu;1ion3 in cJnd excluGl<H\:s :C,rom 
compensac t.oa , COJilpi?nsa,tion &arna.ti.e, and tinal 
compensation as more paxticular!y se~ f~tth in 
OC&RS' Resoluti on 98-001, as amended , ..• 
As cf th4l !!ffective l)a,tc, each Patty he.re.to 
hei-eby rcletcses or,d disoh1;t.rgt:!:$ ea.ch t1t..her Part.y 

from any and au clal.ms, de111ands, causes of 
action, obllgatioos. damages, expanses •nd 
liab i ll t .Les, known ai,.d u.n..lc.n.cwn., suspected and 
,m~u:, Fcc:cd; t h~t lt , or. any of it.:> Re.lQteci 
Persons , now owns or holds, or •~ a~y tl~s 
heretofore or hereafter may hove, tha.t were 
~R~erted, or that could ha~A been as~Arted in 
connectloh with, or th~t in ~oy way =elate to 
matceu ,tacco i n a ny ot clle pleadings on tile tn 
the orange County c ases and/or the 1\ctlon 
(includinq, but no t limLted to, t h.e R.emaininc:: 
Contoatod Claims), in OCE?.5 1 R'"•olution 98 - 001 ai, 
amended; and/or i.n the Jt1dgrr,ent, -1.ncludi.09 
any exhibits to such do; wnents ( 'Released Clajn1s'), 

M.oweve ,r, thott., fr~v i sions a.re qu.a..lifi e:1 by pac.-graph 1 5 (A~ ,CO , 
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whtc~ provides, "Notbing llerein ls intended to nor slta ll affect any 

party•• rights and obl igat ions under CERL, except as specifically 

s<>t forth here-in" lemphasls added). This language i.rnpl icitty 

acknowl ed'gas tho p.till:\a.C~.! of th~ 9tatuto.!y schome govo rning- th(I 

calculation of ~ounty pension all owances, and bec.uaQ tn@ sa~tl oment 

~grccmcnt does not speci ~ i cally addze3s elther the r1ght3 or current 

ret..i.cec:s under: fo.cru,e.r G0vttT1Iot:c~t Code section 31460 , 1 Ot' thei.c right 

under tl'le CEllL to have "payable as cash" oee be11etit payments 

i~cluded in compensation earn.able, the •ettlement agreenent sllOUld 

no1: be construed to affect those rights . "Release .•. provisions 

are binding on the s i gnatories and enforceable so long as they are 

'clear, explicit and comptehen~ibla i.n eAch [of thei rJ essential 

dot.ails. Such an aqceement, read as a whole, m~st Qleatly no~ify the 

pro3pectlve rclcb~or . . , of tbe effect 0£ ~igning the ag~ee.ment, 1
" 

(Powet~ v, Superlo, Court (1987) 196 cal .App.3d 318, 320,quoting 

Ferrell ,,. SoutherTI Nevada Oft-Road Elnthasias t s 1 itd. (l98.J ) .141 

Cal. App. 3d 309, Jlf.) 

Nor, perhaps equally impottantly, would a class ~ember 

reviewing t he fore~oing l anl)'uags of t:he settle11ent c1.greement after 

rece i vinq ~he No~i~e of PJoposed Settlement hav~ t e~sonably 

Under~tood. th!lt hi3 or he;r ata.tutocy r i ght:! "'·c:::e being cornp.romi!!cd 

by t he setclemant. lr, it second paragrapb (1\1\ 483), the Noti=e ot. 

Proposed Settlement stated, "So rettrement allowances cor rectly 

cclcula~~d i n accordance with outrent OCERS resolutions wi l!_~e 

reduced or increased as a renlt o r the settlement hqreement'' 

<•mphas i s i n ori ~i nal) . r bls highl i ghted provisi on ~ould rea~oo, bl y 

have been und.ec3tood by ~he r ecipi ent of the Notlce to havQ 

lropl i ed ;l.y p.1::e:u::rvec;I tho :.ttatut.ory ~lg ht..:s r,f c lo.:s:s me:mb.:r:, 'i'ith 

regard to r etlcement allo~a~cos ca ~culated incor~ectly (i.e., 

Unlawfully) pu rsu•nt to OCERS resol utions. Although the opening page 
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cf the l(otice s tated that class me111ben; 11ere "bei ng given certain 

ben~! lts in exchange tor glving up certain claims ' (AR 483), the 

nature ot such benefits is nowhere apparenL in eithar lhc NoLice or 

the settlement agreement . The N'otice al.9"0 $tated (AR t186} , '1TM 

Verd:u.ra docioion- , 

.. , how to tieat 

left~ number of i ssuee in disp~te, lncluding 

1 • payinent:a to t hird port:.i e~ that were not. 

paid directcly co the empl.oyee" (ea,phasis ad<led), inplyi ng tt,at 

pa)snents nade dii;ectly lo lhe eJ11Ployee, such ae OBP payments, were 

not en dispute. ?he N~tice further stated IAR 4851 that OCERS had 

11e><c.luded from 'c.omper,s-ation carnab l e 1 and 'final compensation• ca.sh 

received by a plan member undA~ an opt l ona1 benefit plan appl i cable 

to me.mb&r• of. CC£RS on oc ~fto: ~anu~ry t, l99l, in con~ormlty with 

a recsolutlon of the county Dord of ~upet-'1i~ors. •• The.re was r.o hint 

t.llaL em ls::fue 11'-lght 1'X.i3t - o r;: might: ever h11ve exi~tt:<.J - - wl'\.h 

rega rd to the continued .vaUdity ot th.it resolution or wi th regard 

t~ the facial applicability of G:>vernrnent Code sectiuon 31460.1, or 

that such au issue would be comprol1lised by the settl8!llent. Jn 

additlon, S,:iction 7 ot t h ~ N"ot.i ce stated t:h~t thP- c:.l;ainA .and ca11ae~ 

of acti on encompassed bl,• che B,ele~se of C).J~S were those which we-ce 

t.o be 11 dismi5sed on tho rne .r-it:s- c.\11d with preju.dice"' ~pon qpprovd,l of 

t3e settlement agreement (IIR 4!71 - - because cney were not ~art oc 

tl}e Retirement cases Litigation, the. c l aim., forraing the b;,s.ls of 

this appeal could not have been so dismissed. 

THJ:S Al'Pi!:AL IS KOT IIIIJUUID e r ui JIJDJ:CA'.l'A 

[nso!ar as Lt is other. i se effect1ve, the 2002 sett lement 

«lgreement:, hav i. ng h@P.n incorpotat.ed into the Reti cement Cases 
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t1t19ation j udgm~nt , ~ou J,:l oe given etfec-t u.ncter general pri nc:.ples 

cf res '. t1dicot4. (Citizens Lor Open Access to Sand a nd Tide, tnc. v. 

Seadcift Assn. ( 1996) 60 Cat.App . 4th l Of>J, 106'5. ) 

The do c tl:ine of rli!l j~dicata has tw~ dis t i nct 
aipoc:ts . [Cit:ationa.J Pruni..ti.ly1 i t oporat: ea ~u; .;i 

ba.c t o ,;ne malnt;t:nct.nce o.f a second suit between the 
same. part.ie.s o'.'\ the !lame cau~e of action. 
"[WI t.ere t he causes of action involved in the two 
actLons a re different . . the eotoppel does not 
e X'ter.d to l'?'ntt.e,:s which might havo been litigated 
in the !ir~t action but is limited to those mat ter~ 
or i3sues conrnon co both actions which were either 
el<press l y or b•, necessary lll)Plicat i.on adj udged iii 
r:he ti:rs.t . .. 

tM1t:cllell v. Jone9 !19591 172 c;al.P.pp. 2d 580, 5e1• 585, quot~ng 2 

Preeman on Jl.ldgments; sea also McManus v . Denl:llaqe (1917) 82 

cal.App.2d 9.16, S22- 923 . ) 

Tbe th resncld requi rements foz issus precl usion 
are: ( _ ) the is sille i s i denc.i.c.il co that: decid"d it} 
t he .former J>rocecding, (2~ the .iinue wa.s -tlctual ly 
litlgated in the t orn.er proceeding, (3) the tssue 
was oeces!arily dec:ded in the foµuer proceedi ng, 
(• ) the deci sion 'in r.he tornier prnr.eedi.ng i~ final 
.and on the 11eri te, a nd (~ ) ?i8c1usion ls sotiqht 
a gains t a pe~son who was a party or i n p rivity witt 
a party to the former proceedi ng. (Citation. J Wher. 
tltose requi remer,ts are met, ttie propriety of 
pr•elus ion depencis upon. ""'het.her ap,p1icat ion will 
fu.ither ehe p'Ublic policies of "pt:e.s,erva tion of. the 
lqtegr1ty ot the JUaici a! sy$tem, promotion of 
judicial economy, a nd prot ection of litiqanto f rom 
hilit.assrnent by voxatious Lt t i.gation . " 

(Castillo v. City ot. LOS Ange.Les (2001) 9Z Cal. I.pp.4th ~77, 461, 

q~cClng Lucido v . suoerior Court (199~) ~l Cal.3d 33~ , 341 . ) 

Re,pondsnL has appaxently Telied on collatera~ estoppel in 

arguino tt.at thi~ appeal is precluded by an August 2001 ''Tentative 

o~c is i.o n11 iti the RctirQfflg.nt Ca.aoa t.itig.-. lion. (A.R 17 .) Ro"'-evor, .it 

13 elea~ from thia r~ling (M 54- 56) thAt the 5ol o i:~uc pre3entcd 

d.Ucl det.e.i;roined was the con.sLjtut.ionillt.y o t Resol.!Jcion :90 .. 1.551, 

wnl.ch had been adoptec by the Orange County Board of Supuvisori, i n 
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DecrunbQr 1990 i n or.der t o implement former Covcrnment Code section 

3 14601. S,pecifically, the tdal court addressee! r.l\e question 11hethu 

the Reso lution impaiced vested cor.t!actual r.ight$ of reti.r.,es wno 

had bean omp l oye<i ?rior to :i. ts adopt.i.or,r 

,:ne rem~1.n1-ng i otaic :cor dctei:intna-t:..on i.n the 
_,1\,;'..1.uaC101Lu;v onase o X the u ranae (;ouncv ii.t...lq(lt,ion 

concerns the effect of Orange County Reso l~tlon 90-
1 ~51, passed pursuant to tort\teC Government Codt: 
sect i or, Jl 4b0 . 1. on t he i oclUciabi ]it:y in pens i on 
c al=ulat i ons ot ca3h payments oade i~ lieu of 
tle><i)>le benetits. . P.lan mon,beu .ugue thot 
Reso l ution ~0-1551 is lnvalid as t o those wi\o were 
e111Ployed prior to i t, adoption because it 
unconstitutionaLly impairs a veetod ~oatractu~l 
r i ght. • . . Whe11 p l 11,2n mallbers accept ed ernpl oymerrt 
prior to tne eniccment ot tome? sect ion 3l460. l 
and the adoption ot Resolution 90-1551, the parties 
could no~ r easonably hav~ ~n t icipated that the cash 
pUylf\cnts iu quc:itlon wo~Ld be. .i ncl 1.1..dcd in pcn!tie>n 
cblculatlon~. cerLaJnly, the ocms 8odrd haU oa 
such expectation Hence, neither section 
314 60, I nor Resolu_tion 90-1551, both adopted :o 
cltra.r up coniuS"ion that ha.di a.ri,se.n on the -subjf!cc- , 
,;en be dee"'ed co have !mp~ir et'l a ve-sted right. 

(AR 54- ~6 . ) Contraz:v to respondent ' s assertion i n Hs Mai:cb 2015 

letter (AF. 17), the basi s for this ruli ng was not merely "tha : the 

Board of Reeire.1111,nt ditl r,ot a ntici p• t • lnc, I u,i\.on of f l edbl e 

b&nofits l n conpanaation eatnabte, t1 nor was the 'i'ont-.1tive Oe ci•ion 

b~:,ed upo r. con:,idcEotion-s- of actua.clal 3ou.ndne.,.:, a~ 3lloh - - r-other, 

the issue or the re-sonabl e expectat ion• ot Che parti• ~ wa3 

a dd t esser.l because the exis tence ot an unconsti t ut ~ona-l. iffll)a irnent of 

a ves~ed cont ractua l right is ~ete.rmined in large part by retercnce 

to suc h i,, pecta_t ions. I Allen v. Boacd of Administration (1983) 3~ 

Cal. 3d 11 o, 119- 125 . ) I n cont r.ast, t he i ssues raised in th.ls appea l 

~eg~cdi og tho appl l cabi ll ty and continuee val i d itt ~f fo rmer ,cctlon 

31460.~ invo ~ve pure i s9~e~ of law and statuto~y c on~ttuc~ion, 

without regard to t he e~pectations ot respondent or applica nt. rt is 

readily appa<"ent tllat the constitul.i onal "ve s ted right" cla im 
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acdressed ln the r•i ling was the same cl,tim set fori:h 1n the 

coruplair>ts-ln-1 ntervention f lled by OC!:11 ant !\EA.CC - because this 

cla ill\ waa by lt• nature available only to the subclass of employee~ 

wh.o wec0 employed 11 prior to,. on and .11 f'tlit r January 1, J 9Ql 11 
( 1. I)., 

both b~fore and •ftor t he date fo~mer. ~action J l46~.1 £izct Pecama 

o.ffcctive. 1n Orange County), it co'uld not po:isibly have been 

a.:,serted on behalf of appl i cant, who did not begin woe-king at the 

couxt until August \992 and would have received no benefit 

whatsoever had the plaintiff class prevail•d on i ts claiin. ln fact, 

triaJ. court h11d addre-ssed the statutory issue of cash flexible 

'oeneflt paYtllentG a yeac earlier in a sepatate decision in the 

coordlMt.ed pr.nceedings, rul tng that such paymenti< are lndeed 

cequired to be included .i.n "co"'Pens:1itior1•; wh.on made ciirect.ly to the 

Olll)loyee (AR 4?() - 411 ~ - - evid¢ntly, the only z:eo.:JOil rc-,ponde·ot a.nd 

other oart1es co the Reclrement Cases Litiaacion did not oar~icioace 

in tha.t decis ion was the shared m.inaken belief that former 

Governmant Code aection 31460.l continued to apply in orange County. 

rhe Tentatlve Decision thus involved an issue inherently d~!ferent 

from .3ipp)i.e=;w:nt's statuto.ry r:1 .. ·:iitri 111HiP.r Cf?.Rt., ~hich was never 

.. o.ctu~l ly :.itigatQd" in tho 9.eti,rement. Cases Litlg_a tion. Co l latcr.al 

e3toppel i~ there!ore inapplicable. 

"P, Cinal judgmen t on r.rie merits between patties who in law are 

ene same operates as a b<1t to a subseguent .action upon tne same 

cause of action, s~ttling not only every iss~e that was r ahed, but 

~lso every issue that m.!ght have been raised in the rirst actloo." 

(Olwell v . Hopkin. (1946) 28 C•L2d 141, 152; see CJvll Code 

:cc:tion3 1908, 1!Jll.) A3 di.scussed above , no 13:JIJe involving the 

f o.i.;-.id.l a~plic-abil it:y or. cont..i nued ,•o.lidit.y o! !ot mi::.t Gon;rmn.ent- Code 

sectJ.on 31460.l was raised by the e><press language of the p l eadings 

i.n the Rot ireMent Cases Li tigation. Allegations challenging the 
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va.l ,d~ty oc Resolution 98-001 as • whoJe were contalncd in t he 

cruss-cot,pl<llnt t i!ed by the county and ln Lhe answe r filed by 

attorneys Nolan and Sne then , a.nd the settlement ~gceement could have 

i nc l urled l ~nguage whlch merely affi~m.en t ho vA 1irlit.y nf th6 

cie$oJ.ution, but it d i d not do so instoad, tho ~ctt"lomont 

i..1,grccmcnt conta i n::i, b :-oacier p.tovisi6ns whl.cn e.)tpte3.sly give bindi ng­

ef-fect to eve:y inc lusion and exclu~io11 5ec focth in R-e-,;olutio.n 98-

001 and wh1.ch preclUdc t uturo claUlls "that were a,serted 1 or that 

could have been asserted in connection wlth 1 or : hat in any way 

relate to matters stated'' in Re9ol u_tio~ 93-001 or, ai:parently, in 

any e><nibit to any of the plead! nqs _ (AB 37, 40.) Insofar as they 

are effP.ct. i ve., thA.se prnv1 slons could b.~ p'tAC.lu!tl ve of the i.c:sues 

caised in ttia appeal rcglltding the oppl.i.c-ability and ,•alidity of 

for.n;c.r Governneot Code .,ection .31460. 1, :d.occ tlczolltt1o'1 900 - 001 

9lve.::1 effeo.t to the t"ormer statute and since t he potition .for wrtt 

oc mandate includes exhlbits (AR 1 3"3 , 138-139) relating to its 

repeaL aoweve.r, res j udioata is not applicable to issueS' wh ich 

"could h.ive been" litigated i n the prior action un less the second 

prnceedi nCJ i nvol ves the sane ca us A o f act ion -- lt 19 not er)o•~IJh 

t hat. th~ clQi..cts •rose fccm the a-ame subJect matt9t, (O.;;ugher t y v, 

Board o! Truocee,i (1952) ll t C,,l. Apl! - 2d si 5, 521-:,22; •ec Concannon 

v. Smi th (1901) ll4 cal. 14 1 18: "It may ne thai: the plaintiff might 

have united 

COlt\PJ.a in t 1 

other causes of action with that set out in her 

. bijt as long as these several !l\atters are r.of 

tendered <'IS issues in the action, t.hey are not affected by it." I 

Under tne p~imary tighl theory followad by California Cl'ourt.s..- -a 

cau3c of act ion consl3 t8 of c 1•pt'irncry ,righ t-•• held .by a plaint Lff, a 

curreopond.ing "primary duty'' on the part of the defenddr.t, 1!1.nd a 

wrongful act by ~he defendant constltut1ng a breach ot that duty - ­

i t differs from the legal t heory upon which I iabilh y is premised 
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and fro111 tho nature of lhe remedy sought. (~rowiey v. Kat: eman 

(1994) 8 cal. 1th 666, 681-682; see also Boeken v. e•nilip Monis USA, 

l!)s 12010) 49 Cal.Ith 188, 798: "the relevant point fo~ our 

put:po!H!,S ls wha.t. plaintiff . Jlleg_l!d; because that allegation 

i.ndicAt.cs wh..it prim;iry right W.Jti: ad:ud.ie~ted1' ( emphasis in 

oC"lgino.l) .) The priruuy right ai:s:c...ctcd by aipplicant i n th1.s &ppeel 

i11v0Jves the st.at:lJtory r i ght :o have hi~ ObP ben~ri ta .i.nclUQed 11\ 

r etireinent allowance calculat~cns under C&RL 1 and t he cause Of 

a.ction ari,.ing f1eom this eight is tundamentally different from a 

constitutional claim arising !Ion breach of a vested contractual 

right and from any other claim for affirma tive ~alief 1n the 

Retirement Cases Litigat ion. (Cf. Kay v. City of Rancho Palos Verdes 

(2007) 504 f,3d 303, 609: "Tho primary rigi'>t at i:, .. uo here l.o Kay•• 

LighL Lo oe ftt:c uC lUICOH::J titul.ioual 1.e~t1ict:to~ ii.poseo on his, 

tree speech ... , "! 

'!'ho declaratory relief pleaded by respondent in the cr: ginal 

cofll)laint was s ~ff:clently broad to encompass applicant's claims. 

However, even if j udicial es-toppe.l t..·ere i napplicable to that cause 

ot act ion, .zes jud!.eilta could not bG i nvoked by rtlspond@nt under the 

ai:~cucory p.cc.:,criptions gove rning d<:clara.to.ry cclJcf actions. ''7hc 

remedies provided by this chapter are CW11Ulative, and :,hall not be 

constr~ed as restricting any remedy, provls~anal ar otnerwise, 

p:ovidcd by law for t he benefit cf any ?ar ty to such action, and no 

judgment llnder this chapter shall ptecl'Jde any party from obtaining 

;eddttiona:1 r~ l ie.f b;i.~P.d upon ct-,P.. ~ .unA fa cL.!L" (Code of Civil 

Pcocedure SQction 1062; seo Mycogen Corp. v. Monsanto Co . (20021 28 

Cal. 4th 888, 893 1 902: "While decldratory judgments are is,oue 

p ceclus1ve, t:hey are not nacessaruy claim preCll.lS!'/B, ••• Tne re,; 

judicata exception dfforded by 9ection 1062 l s a narrow one, Be•nt 

to provide parties with a quick way of rP.soJvin,g dlap1,1tes without 
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t~e neeCl t.o asseit all claims based on the s~me cause o! action.") 

In addit i on, the 2002 jud9menL eJU>Qdying the set t lerr.ent sh011Jd not 

be given p~ecHlsi ve cf:ect i nsofar as appl icant's appoal lnvo1•rea 

pure issues of l aw bdsod upon undisputed :!'acts, whete applicat Lon of 

re.s j 1Jd\c .i_t a would .re sult 1-n injustice or detriment to the public 

l~t.erest , (Pleasant Val ley Canal Co. v. Bo.r:ror (1999) 6 l C.al,Ap_p . 4tl\ 

7.2, 7711 •ee Hight: v. Hight (197? ) G'/ Cal.App.3d 458, ~02: 'The 

c-ourt is em.powered to ret-use -:o apply tt:e doctrine . , , to prevent: 

cletcat 01 the ends ot Ju•cice. "I It has thus oeen recognized that 

t)le splitting ot a cause of action ls pemissibl e whe re the prLor 

judgment •vas plainly .inconsister,t 111 th the fa ir and e.quitable 

implemen t a tion of a statutory or constitutional 3cheme . 11 (Res t. 2d. 

J\lCl<j?ll•nt:.•, section 26 (1) (d); 

SVIIN rl!' I'I' lfD1Z 0'1111RlfIU: B:rl!Dn<G, 'r1I& 2002 SBT'l'LDCZIIT MJIEJ:NBN'l' 

:u SUBJIIC'l' 'l'O ll&SCISSIOH ON OROUllD or MIS1'1Jt1 or LAW 

Under ~onecal pr i nciples of contract la~ and equity, a 

sett\eQlent_ ag,r:eeme:nt is subject to x eac J.s3lon ba:ted on a mutu.a l 

mistake or law. (Harris,. Rudman, Ri cnman ~ ~ppel (2002) 9~ 

Cal.App.4th t332, 1335-1336; People v. Superior Court (2014) 223 

Cal.App.4th 567, 573, !2002) l "As other contracts , a stipulation 

For ~e.t t:J Anent ma'/ bl! resclr.cied jf i t. wa,11 p rnr.ur~d thl'ough f r.a.ad,. 

durca-G, u ndu• influe.nce or iuiatako.. 11 (Starn8r v . Board of Doutal 

Exard.necs (20Q2 ) 95 Cal.App.4th 120, 133, clting Ci.vil Code section 

1689(b) (l) .) "A mtsapprehension 01'. the law by all parties, all 

s t1pposin9 that they knew and unr.lerstood it, and all maklng 

substantiall v the same mistake as to the :aw, coostituea a m~staka 

or law." IClvil Code secti:n: 1578 ()).) P.s discussed abo·,e, the 
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mlr.utes ct respondent's 1998 Board proceedings dc110~sttate 

unequiv<>c:a.l l y that respondent ac~epted counsel I s erroneous 

t:onclusior th~t focmer Governrn<:nt Code section 3H61) . l remained ln 

effect i n Or~nq<> Cnunty (AR JOO , 108, 312 , JH- 135), and t,hA 

reverence un~ve.r,-.all.y acco,:dftd. ~ho Ja.nu.l;ry 1, 1991, of.ft-ctivene$si: 

date of the former .:1tatutc throlAghoUt Lho variou.o pleildit.g!J llnd 

filing3 in t ho Retirement C~3c~ Litigation provi de3 equally 

con,pelling evidence tha t •.ll ;,arties •hareo respondent's m:staJ<cn 

view o f section 31460-l's appllcability and validity. 

I\ nunber of factors peouliat to this case provide substantial 

support for rescission of t hat portl on of the sett l emant agreement 

which purports to bind a pplicant to ReAolution 98·00l ' s ~ncllalleng•d 

e~cluslon of OBP benofits fo~ ret icee# whose e~plo}'lrtent commenced 

~ftct J930, tn add i tion to the f~ndomentol 1nj~~t1cc orioing £rom 

~voldance ot che ~tarutory ~oheme set for th in the C£ R.L, these 

f accora incl.Ude signlticant flaws in the cep.resent~ tion of 

appl ican t ' s interests in the no-opt -out class action . Unlike 

applic,m: , attorneys Nolan and Snethen, who were desiqnated :::.lsss 

.tepresentatl ve.s a l ong with the Orange County Atto..roeys Assoc lat i on. 

O.rapge C9unty .E:Jnp.loyees • 1.s .s,00-iatinn .tnd The Re.t.ized Employees 

A3~ociatlon of orange County (AR 425), ~ere hired prior to 1390, yet 

no • ubcta.sses were created to safeguard tne divergent interests ot 

employee$ Wl'lO were differently s i tnated with reqatd to issu.es such 

as retroactiv~ty and OBP exclusion (the Sµpe1ior Court evidently 

Utilized its own venion of OBP - - con.pare l\P. 134 - 136 and AR 61:-

613) . (Site "Deve l opments -- Class Act-ions11 (1976) 89 Ra.rv. Law Re.11 . 

1318, 1490-1492, quoted jn Richmond v. Dart ltldu,trlt:s , Inc . (1981) 

2.9 Cal.Jd 462 1 4'/J: ·•If the faotual c.lrcumstances underlying chas 

n,embers• clai11s dieter, ... the trlal judge, through use or 

tecnnlques like s ubol auing or (~ther judicial ) i nt.erventi,m, may 
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tnco.rpora t.e the class atrrerenoes into the licigative process, and 

give all class members their due in decidi ng what is cne proper 

outcoma of the litigation.'") As an unrepresent•d superior Coui:-t 

employee, applicant was not a ~en\ller ot the Orange County ~t torneys 

l\ssociation, O.canc;e County Ellployees' Association, or The Reti.red 

~ploya~s As~nc 1;i,t;inn of Qrilnge County( who!'IC'! pleading:, !ralr.ed t he 

i$•~•$ actually litigat ed in t he ~eti~e~ent Cases Litigation . The 

2002 acttle~cnt 4g~ee~ent provided ~2 50,000.00 in attorney fce.3 to 

lead cla.::s::; coum1.el (pot.s·. 10 -· A.R 39) , providing an inducement. tur 

counsel's ready acceptance or ove rbro~o prov1s1ons ravord.ble to 

respondent . "The ccmmuni ty of int ore st requi rement ert.bodies th.tee 

facto r • : 11 ) predominant comnon qUestion~ of law ox fact; (<I class 

represantat:ves wi~h claims or defenses tYJ)ical or t he class : and 

(3) class ~epresP.ntatives who c~p adequat~ ly represe"~ the , 1~~R. 11 

(Rose v. City or Ha~ (1961 ) 126 Cal, App.3d 926, 932 . J Toe 

set tl~ent ag1; e emer1c · s- biod.ing a t !.irm~nce- ot'. tlie exiating ir.clusion.s 

and exolu~ion~ sec ro r tn in Resolution 98-00l resulted in a 

signiflca.r.t detrJl!\ent to applicant and to otbei: Court _research 

attorneys partic.ipatir.g in the OBP, in Cl(Cbange for no identifahle 

consideration. (See K~l lac v . Foot Locke r. Retail . I nc. {2008) 168 

Cal.App . 4th 116, 129, )Di " {No) ca«• $Uggests th•t the court may 

deterrnino the. adequacy ot a clas·s actl.on .settlement. without 

lnclepeoch>nt l y satisCvina lt:,el.f n,at tne consideracion belno 

received to, the release of the class members• claims is reasonatle 

b light cf t'.1e st rengths and weaknesses of the c laiw.s and the risks 

or the patticulat lit1qatton . . . . This t he court cannol do if it 

is ~n"t pccv idad wi:h ba-si c infouv1r.Jon ~hQ\lt t:he n~tur~ and 

magnitude of the claim~ in question ~hd thb bas is for concluding 

th~t tha con$~deia~ i on bainy paid for the Telea~e of thoae cloim3 

ropresent:s d reasonaole comptomise. ") As discusseo above, tr,e Nocice 
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ot Proposed settlement was deficient end lllisl&aaing •- neither it 

no~ the settlOlllent agree118~t provided •nY indication to the trial 

judge that class ~all1b•rs might be coapr0c1Liaing sigllifieant, 

onpleadad statutory rights under CRRJ.. (See Dunk v. Pord Hotor Co. 

(1996) 48 Cal . App . 4th 1194, 180l, d&aeribing the duty of the ttla.1 

eou..rt to "conaideL .J:el.evant tactocs,. auch a,s tb.s att:'• D9th O·f 

plainUff'o eo3c1 tho riok, oxponoe, complexity and 1ikoly durotion 

of tu.rther litigation, the dsk of lllilintalning claos action atatus 

through trial, the llllOunt offered ~n sottlt!llent, tlle anant of 

d18covery 00111pleted and the stage of the proceedings, the expetience 

and views ot counsel, the presenCl! ot & governmental participant, 

and the reaction of the cla ss inoinbers to the proposed eettlament . 

. • 'l'he inquir y •niuot be limited to th& extent necessary to reach a 

roA»oned judg,Mnt ~at tee agre--nt ie not the product of ••. 

overroac.b.1.ng by, or colluaion between, the negotiati~q parties, and 

-tb.at the settlemmt, talt,m as a Wl\Ole, is t'air, reeson~le and 

adequate to ell concerned. ' rcitacion.J"J 
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ORANGEC.:OUNTY EMPLOYEES RETIR6MENT SYSTfiM 
2223 Wellington Avenue 

2 S11nta Ana. Catifomia9270l 

3 
1'olephonc: 7 14/558-6220 

4 Dawn M. M•tsuo 
Allnm~y forOt-an&e Cooney E1nployces 

S Rctir•rucnt Sy,ccm 

6 

7 

8 

9 

10 

It 

12 

ll 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

26 
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28 

BEFORE THE BOARD Of/ RETIREMENT OF THE 

ORAN(;F, C:OTINTY F.MPI .OVfl.F.S 811.TIRRMRNT SVSTRM 

In the Malter of the Applic~hon for Disability Retirement ) RESPONDENT'S 

JAM ES B. MORELL 
Appllcsnt. 

) PRE·llEARING STATEMENT 

~ Dale. 5-0.5-17 
) Timt: I 0:00 a.m. 
) lefertc: Robert M . Snider 
) 

Respondent, Orange Counry Employets Retirement Sysrem, heuhy submits it1 Pre-Hearing 

Statement: 

tSSUES TO BF.CONSIDERED 

On February 21, Z(Jl4, James B. Morell service n:tircd with~ Jlre time, monthly benefit amount of 

lo,336.72. On or about June 23, 2014, Mr. Morell appealed the Orange County Employees Retirement 

System's C'OCERS") calculation of his mo~thly service bcntfil &mount. contending that the tnoney he 

rooeived as pan of lheOr,clnnal Bcnefd Plan sbnuld hove heen inelucled when calculoting his <ervice 

retirement benefit amount. Ultimately, the ChiufExecutiv~ om~.,, ("CrlO") detennmed th~I OCERS was 

com:cl to no: include the money from the Optional Benefit rl3n when it calcijlat•d Mr. Morcll's monthly 

retirement bcnelll. Mr. Morell now appeals' the CEO's detennirunlon, 

The only issue to be <klcrmincd by this appeal is whether OCERS' should hive included the 

13,SO0, (Oritional fienefi t Plan) in 11. calculation when calculating Mr. Morell '~ mun!hly ,ervite 

retirement benefit? 
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SUMMAR\' OF EVlD.El\'CE 

2 Evidence will consist ofteatimonial, dooumentary, and/or phyiical evidence, as to the facts and 

3 dreumstanccs concerning the calcubtionofMr. Morcll's inontnly service rclircment bcncfo. 

4 WITNESS~$ WflO MAY BE CALLED 

s 

6 

I. 

2. 

JAMES 0 . MORELL 

ADl~A BERCARU. 

7 Respondent reserves the rig~t io call any rcbmrnl witnesses as diatated by Mr. 

8 Moret l's case. 

9 OOCUMl1:NTARY EVIDF.NCE 

10 The Respondent will introduce the following documents al the hearing on this matter: 

11 I. Adminiatrativc Re,ord eurrently cons,stlns of pagea 00 t to 56, 

12 Vflrious documents io the Adminisll1llivc Record previously provi&;d to the par1ic, •nd the 

t 3 Hearing om1.:er wen, submitted IQ the Re:,;JX>ndent by andlor on behalf of the Mr. Morell. The met tha1 lh~ 

14 Respondent mcludcd U1ose documents when it assembled the Administrative Record is not intended to 

15 mean or suggest lhat the Respondent vouch~d for any of those documcms or th2t the Re.~rondent has 

16 waived :my righl to ohject to any meh documont. 

17 Respondent reserves the rlghl to suppl~mcr.t the record with Additional other docorr.ectary 

18 cvide,iu• if any ore ro,c~ivcd oflerthia statcricnt ,s ,ubm1t1cd, 

19 CONTENTIONS 

20 OCERS contend! that itcorr~ctlycal()Ulnted Mr. Moroll's monthly retirement benefit lly 

21 excluding the SJ,500 he received ~s part of the Optional Bcr,efit Plan 

22 

23 

24 

25 

26 

27 

28 
OAT ED: Aprii S, 2017 
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R.esp•etfully sub,nitU,d, 

ORANGE COUNTY EMPLOYEES 
RETIREMENT SYS'l'LiM 

Oy_~-----~- ------DA WN M MATSUO 
Attomeyat l.<1w 

J,MORGl.1, • PfiE-HEARING SH TEMENT 
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PROOF OF SERVICE 

2 I declare 1h,1 I A'" employed ln Oron(le C:ounty, C.~lffom,a, lha t I am over 18 JI"""' ohl, and Iha! l :un not 
"'p•rty to the within Actio11. My hu.sinm •ddress is 2223 Wellington Av• .. Sunl> Ana, C~lifoml, 9270 I. 

3 

4 

5 

On the date ••t forth bcl°'"• 1 scl"'cd t~c fotcgolng RESPONDENT'S PRe-Hllt\RING ST t\TEMENT 
on interested psnlcs 10 thi~ ae1ion by placing the (XJ Juplioato orig1nol(>) [ ) truo copy(ic;) of sold 
ducumcnt in a scaled mvclupo i,i tho folio-wing manm:r: 

I] {BY U.S. MA IL) I placed such envelope($) .ddrcsscd as shOwn below f'or colleclion and malling 
6 111 Santi' Ano, California following our ordinary bll$il1CSS practices. I am readily familiar with this office's 

pmclice for L1>llcc(ing af1(l pr()ces$ing corre$pondence for mailing, On lhe same dny !Hat correspondence 
is ploced for collec lion and n1ailing, ii is de1)0si1cd in lhe ordinary course- of b115;ness Witb lhe United 
Scale.~ Poslill Se1vicc in A SClllccl envelope wilh postnae fully prepaid. 

7 

8 
(I (BY AIRBORNE EXPRl!SS) l placed s11ch envelop•(~) •ddre,;.<ect n, shown helo>Y for colleclion 

9 and delivery by Airbomc Express with delivery fees paid 01· provided for In ucoordanoe wilh thit office's 
practice. I a;n roadily femilior wilh this office', pri!llfice for processing cor,e,,pondence for delivery th• 

l 0 following day by Airbon,c Bxprcss. 

I l [X] (BY EMAIL) I CllU$cd such duC\Jll1e11! lo 1)c euliiilod to the addrc.ssec(si shown ueluw, whc,cin 

12 

13 

14 

sueh cmatl Is 1ransmiued rMI same day In rhe ordinary course of business. 

IJ (BY PBRSONt\L SERVICl:l) I caused such document to be hand•dcltvcrccl to th~ individua ls 
1stcd b<:low while they were at the Orange Couoty Employe~s Retirement S~t~m'soffice located at 2223 

Wellington Ave .. Santa Ana, CA 92101. 

(X] (STAfE) I declare under penally 6f perjury under the laws of the State of Califomitl that the 
15 foregoing is true and co1Tecl. 

16 

17 

18 

19 

zo 
21 

22 

23 

24 

25 

2G 

27 

28 

llxcc:utod on 04 I QS 

JAMES ORELL_0192 

L!.1..., nt Son!~ An•, Califomi•, 

Dawn M. Matsuo. 
l)edaranl 
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NAME AND ADDRESS OF EACH rl!RSON TO WHOM SERVICE WAS MADE 

2 Robcn Snider, Esq. 

3 ~&lll~il&2m 

4 

5 
ames B. Morell 

6 

7 

8 

9 

10 

ll 

12 

I~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2A 

25 

26 

27 

28 
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BEFORE TBE BOAru> OF RETil\EM!!NT OF 1'BB 

OIUINGE COON'l''l' EMPLOYDS Rli!'l'XRDG:N'l' SYSTEM 

I n the Matter of the Applicacion ror ) APPLICANT' S 
) SUPPLl!?Ni:N'l'll. 

Cotrcct Retire~ent Ailowanc~ ) PlU!-IIEAlUNG S:tATEMENi' 
) 

) 
) 
) 

~ S B. MORELL ) 
) 

~pplic;,nt. ) Date : 11.,y S, 20l7 
J T i me : 10:00 a .m. 
J R.eferee : Robc...rt M .. 3ni:ier 
) 

Appl.ic,int, J,1mes B. Moicell, hereby sub111its th(s SU?i;>lemanteil 

pre- hearir.g 3-C&tem.ent : 

APR ! 4 2017 

1 
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In i t!: 2014 and 20 i 5 l e t: tci: r esponses to appl tcan:.. 's 

I 11.i t ial filings in this adrn.ini.:, t..ra t iv~ review process , respondent 

ao#erecd that toe den ial cf appl i c ant ' s appeal was based upon t he 

J4'1uacy 1 , 19~1, cut-orr d.ate embodi ed in f o rmer Government Code 

s ection ~ 24 60. l and Resolution 96- 001 and upon the 20 02 set t::enent 

agreement in consollclated Orange Co~nty Superior court ~~ses 79131S 

And 791499. (AR 10, 16-18 . ) Althouqh appli can~ bas '30ugh t to addre.:a 

these issues preern.p t ively, .lt ia resp.ond~nt. wbo bccl..r a the burden vC­

$howing affirmativel y th~t i1ppiicant ' 3 right to~ statulorily 

p:rescrtbed allow.l.llce l.& precluded on thest: "legal grounds. (See, 

e . 9., Casey v. Procto~ (1963) 59 Cal . 2d 37, 109; Ni c~olson v. Fazell 

(2003 ) 113 cal ./\pp. 4th 1091 , 11001 Casad v . Qualls (L9?7) 70 

Cdl.App.3d. 921, ~,n .) r n tts brief pre-hearing statenent, ho,.,..ver , 

respoooent states that "(tJhe on.Ly isS1Je to be dctermi nod by th.I.• 

appeal. is whether OCE:RS' {sic} ~hn11 l d hav-e incl.oded the $J,~oo.oo 

(Optional Benefi t ?h1n) in t ts ca l cula tion when c:\lculat.i 11g He. 

MorAll's r,,onthly se.<'.vicc ,etirernent benefit?" It ls uncl e.1.r tram 

thi s statClilcnl;, ..,..d fro"' t he remainder o t: .respondent ' 9 pre-hearing 

"tatcm,nt , whether respondent i s implicitly concedi ng the me ri t o f 

appilc?nt · s arguments on the eight issues addressed in applic• nt •s 

pre-hear i ng statement, er Si lllPlY ignorino t.hem in t he expect-tion 

t hat respo:idcnt' s appeal wJ ll ,;itimateJ.y be rejcctoci regardlcs,3 or 

its merit. It h te b<> hoped tl;tat the l'ieaci ng on th i s rnuL l.er w.iU 

no t ho a waste of hm.e .:md that the ,:ef ecee ><ill be a::>la to Clar i fy 

ccspondarit'tJ po.$i~ ion.s on the materiaJ i ssues anti reach sol id 

factual oud Legal conclusions with regard to applicao: • s appeal. f'or 

ease or re t e.:-ence, and to f acilitate discussion of the i_,,,.,,eo at tho 

beari ng and i n the referee's state11tent ot rlAcision, a •o t of 

proposed factual findings and' a set of proposod ooneluaion~ of law 

2 685 
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ax:e set fo.ct..h be Low. 

PROPOSED F.AC'IOAL FINDIJiGS 

Applicaot requests ! actual findings wltn rega,;d Lo ~he 

fol lowing ~tters, which ~ce expected to r emain undispu ted based 

upon the parenthetically clted record: 

( 1) Appl l,ca.no w•:i 001pl oyed as a r w u;:orch •ttor;~oy ;,,t­

the Otange County Superior Court from August L992 until his 

ret irement in rnbrnuy 2014. (All 7, and anclcipated te:it i inony or 

applicant and Adina Bercaru.) 

(2) As part of his standard attorney compensation packa9e 

at tbe Superior Cou,t, appl ir.ant p;,rtir.l(>at:•rl i n an Optinn?1l S~!letit 

Plau ("OSP") .idministereci by o.rangQ County pu:-suant t o soeticn 125 

o f the l nte~nal Revenue Code. (AR $ 7-59, Gll - 613, 64Z - G4~, ar.d 

<0nti ci pu t ccl tesMrnony of applicant.) 

(9) Durir.g 2010-2014, ~uperior CotLrt rese~rch attorrieys 

such as appl ioanc received ao annua l OBP benefit i n ~ne amount of 

$3,500. 00 . (AR 4 , 51-59, 611, and anticipated t e stirnon~ of 

applicant . ) 

(4) Under the terms of the Optiona.l Bene t'c.t PJ.an, ct~l ng 

the open entollment period each fall , Superior c·ourt resear ch 

a t torneys were per~itted to ele ct an irrevocable allocation of the 

$3,500.00 annual OBP bennfit among a limited mmber of options·, 

i nc:ll1dl nq : • taxable lump sum cash paynent i hcluded in t he ftrst 

3 686 
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payroll distribution of the new- yer1r; cash 1:e-imhu,r$~mP-r.t nn a (l rP-­

tdX basis fo~ r.P ~tain b~~ l th/dlllttal c.Jre 9Xp@naes oo~ covered by 

i nsuranc(o : a pr~ - t!-il<. \.W.YLOl l ~t•"J.l.l fu.t l!llipplwm11aL..t I ..a~cld0r1 Lai 

c!oa:th and di:a.rncmbc:rmcnt coverage; ttod a coc Lribution to th~ resc:.tuch 

Attorocy'3 ~cction 457 defe~red compeosa~ion pla.u . (AR ~os~SQ6, 54~-

5 •5r 611-613, and anticipated teatl~ony of applicant~) 

(5) Onder the term1 of the Optional 6ene;it P.lan, CiBl' 

bcneti ts ware paid a·s cash reimbursements cll.rectly ! com the general 

a6scts of O~ange County. (AR 504, 543.) 

(61 Undvr the tozrns of t ha Optional Benefit Pl~n, i f~ 

Su.pc.rior Cour.t research o.ttoriley d i d not elect to il,~).oca te ttu: OBP 

b~ne.f i c t.l.1.1:d.ug open tm . .:ollm.eni:, $3 1 ,oo. 00 in t.axat>le cash vas 

aut:omatl.ca:..iy paid. to the attorney in the fiLst payroll distribution 

of th" new year . (l\R 506, 510, 545, 549, and anticipated te·stimony 

of applicant. J 

(1) The Optional Ben&f.it Pian vas a standa~d co~pon~nt of 

c.he compensa t ion p~ck:1,g-e foe ro.3earch attorney:, 4t the Superi.or­

Col.lrt1 ""ti <lpplic .. nt received the oae benerit annually witllouc 

a!fimatively electing to participate in the Plan. (AR 500 , 539, 

611-613, ~nd anti cipated testimony of applicant. } 

(6) Ohder the terms of th~ Optional Benefit Plan, tne 

$1,500.00 an.nu~l OBP bQnefit wa• fully offsDt by a corresponding 

reduction in th.e em,ount of -a;pplJ.c:sot • ;5, :ia.la.ried a.ompensat:.iou . (AR 

503, 542. J 

(91 Pu.,tsuaat to the allocations he made dul:ing the 

4 
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pert,inenc time period, appl i:::ant receivP.rl non-ta)(ab.le ca:1h ;ttiytl\ents 

via a dcdi(;a.ted health care .ref rnbnr~ement .:1ccount ~a .reimbu.rse1at:nt 

for health/dental ca.re expenses in tho amou.nt~ 0£ ~2,S00.00 in 4011, 

$700.00 in 2012 , s2,soo .. oo in 2013, and a,100.00 Jn early zor4, 

with t ha zem~inder of the oar benefi t ~~id as taxallle cash 

($1 ,oon. oo ,n 2011, 12,soo.oo in 2012, 11,000 . 00 in 2013, and 

S?., 400 .00 i a 201 •), (/\" 57-59, 5051 5 11-512, SH, 550, 551, 642- 64~, 

~nd anti~ipaLcd testtmny of applicant.) 

(lC) Pursuant i t s Resolution No. 98-001, reopondent has 

exclu,ded the $3, SOC. 00 annual OB? benefit :from "compen.s<>tion" and 

"conponsat.:on ea:t:iable" i n de~e,;ni11.ing appliet1nt • s m.onlhly 

retirement a U owanc:e under the County e;,.ployees Retirement ta>1 of 

L931. (!Ul 10, 1,-11, 25- ZG.) 

(ll) Ir, 1990 the U:g1slature enacted Go•,ernmenr Coo• 

~cctlon 31460 .1, ef! ective January l , 1991 , w,;oh, in counties i o 

Which the b:,ard of supervisors vo~ed t<;, m.ko aocdon 3H60, 1 

applicable, excluded •ftP.xible b9nofit• plan payment~ f r o~ 

"com.pensation" fo.t employoos .,.who have elected to participate in a 

flP.X i bl <> QQn<>fit• p.i:o gram, wlJ.c ce those payments t1>flect ruuo~nts that 

exceed• (3icJ their "'1lpi oyees• salaries.• (l\R 133; ln re Retirernen= 

~ 12003/ 11() t:al. App . -Ith 426, 479.) 

(12) In Decell.ber 1990, the Orange County Board 0! 

Supervisors adopted RP.sol ution 90-1551 making ;;over£\lllent Cod.e 

section 31460.l "PFli c.1ble ln the County , ef!ective January 1, 1991. 

(AR 11S-llo.) 

(.3) on ~ay ll1 19921 tn~ Legislature v;a s . a . 193 
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r~pea:..l~d section ~1460.1 ~ieho~t ~oonact..ttr0nt . (In r~ ~etire~c.ne 

~, cupr,t, 110 Cul.App.4th at 479. } 

iH) The trial oourt ln co11solidat ed Orango count:y 

supe_rtor court Oilses ·191 ,n:, and 791499 ruled that, apart from the 

e~tect of fonner Government Coda section 31460. 1, c~sh pay~ents ~4de 

d: ractly to employees in ! ii:u 0f fle>1it:>le benc.fito are included in 

"compensation• under the CERL. (AR 54 , 470-472.) 

(15) In late 1997, ,eopoodont foracd an Ad Hoc COJ'!Uittee 

to determi~c what change~ sbould bo rntt~e tQ the calculation of 

reti:s:ei;.ent al lowa;oce.:, in l l qht o! the Calitornia soprerte c ourt's 

decision in Ventura county Deputy Sheri.ffs ' Assn. v. Soard of 

Reti rement (1997) 16 Cal. 4th 483. tA~ 62-63, 292.} 

(16) On ~ebruary 6, 1998, following rPcAipt nt t ho ~d Hoe 

Commi t tAe ls recomneodations, respondant adopted R~solution No. 98-

001, which, inter alia, expressly i n:::lu.ded cashable accruecJ vacation 

and ,.1c:1< J.eave tut e xc l uded .. f lexible uenetits ( 'ca.tetecia Plan • ) 

paid in cash to tile extent paid to members retiring on ancl after 

January 1, 1991" from the calculation of •coff,pensation" and 

"c:m.pensat.ion earna)>le." (AA 24-26, 64, 292-293, 299. J 

( : ?) The ''Fl exible Benefits ( 'Cafete);-!.a flan ' )" referC"t:d 

to in Reeolution 98 OOi ,n:;lude• the Op~iond eem,C.il Plan .ilJ '"'hich 

applicauL puctlcipased as ~ superior Court attorney, whtch is 

governed by the County's "Section l25 Plan" lllq~ter plans. (AR 10 , 

16-17, 488-565 (as stipulated}, 611-613.) 

(181 rn de~e.rmining i n e.tly lS-98 t.ha t. 11 Fl9xible 
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aen•fi ts• pa l e! in cash should be excJ.u(lecl (v ,La nesolutlon ~8-001] 

tram i:he caiJ,.cul ation of "0011pcnsa t i ot>" and 1100rnpensation earnable• 

tor rMlllbers ret i d ng after 19.90, both respondent's /l.d Hoc Conmlttee 

and res?cndent' s full Board of RetJrement accepted and .relied upon 

legal counsel's concl usion that Governuent Code section 31460.l 

te:nained applicable to f l eKihle ben~fi t p l ans in Or~nge County 

fo llowing it, r@p&al. lAR 300, 308, 312, 334-335.) 

(19\ Io making the dE:~Ckn'iJn,n. 1.cn se t forth in Resclution 

99-001 lbal payments receivea unaer "HeKlbl e benefits• plan, sl\oUld 

be exc1t1ded from "com?ensa~iQn" and •icompensation earnable 11 !or 

post-1990 retireas pursuant to for:met Government Code secti on 

31460.1, respondent did not consider tbe specific provisions of l:h,. 

optional benef i t ~lans prnvirl~rl r.o Superior Co11rt resoar~h Mttorneye 

or to oth~r County employo•s . (AR 296-353, 357-~60, ) 

(20) on april 1, l998 1 aerenaant~ in orange county 

superior co,irt c~se no. '/!il3l5 r iled a general demurrer to 

respondent's complaint !or declaratory relief, asser:ing, inter 

alJa, that the complaint v:iolated Clvil Code sect.ion 1060 by seeking 

a judicia,l detc;irmio:;:i.tion "that. r;eso!ution 98-001 complies -with 

appliciabl<: .:.aw," whea an i,.etuo l, controversy existed b~LwtStm l:.ht!! 

p<u:tie• onlr '>fiLt, reyaru tc; the tew llmlteCI aspeccs o!'. !le-so~utioQ 

98-001 specified in tne pleadings. [AR 25-26, 183-185. 1 

(21) '!'he demurrer was overrul ed on April 28, 1998, after. 

tespond.ent crxpl"A-~.~l y «nd repe.atedly d iscla-im-9:d any intent ion of 

Sl!e:cing decl.A=ci.tory ra:liaf wi th rcgo.\.rd to the l 3eU.oa- not 

apeoificitlly alleged a:s .s,etual c:ontroyersie:, in the plt!c1.:J i nq!:i. (AA 

206, 214-Zte. J 
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(22) rhe i~3ue~ ~pecifically idonti~i:d in the pl~adings 

ir. oonGolidatedi 01..an9e count y Sup~.:ior Cuurt ccs~1::s ,~H.31-5 and 791499 

ir.cl\ld eQ f\esoluti.on 98-00J 's exclus i on of "Flexible Bene£its"· 

payments ror pre-1991 eroployees who retired afte r 1990 1 but di d not 

include the facial applicability o f j'.ori•e c Gover!llllent Code section 

31460. 1 or the effect of that statute ' s repeal upon its va l idity. 

(AR 60- 1<9, 180-2 11, 217-290, 378-•2i.) 

(23} rn September 2002, th,c p.1rtio$ ~nto.i:ed into a •• no 

opt out" settlement n:grce.nent in consolidated Orange Count:y 3upe i:iot 

co u;<t coae• 791315 and 7'31199, whereby the parties agreed "i:o accept 

as tinal and bi ndi ng the i nclusions ln and exclusior,s from 

compensation, compensation earnable, anC final compensation as more 

pa.rticula r lv set forth i n OCERS ' Resol u tion 98-001 . • and this 

aettle.ment ag:ceetneht was approveid hy th ~ t.rt,.,..1. ,;•, .~rt """(I 

incorporated i nto the judgment onterod on Novo!>ber 1, 1992. (AA 28-

341 37, 4;!3.) 

(24J l\lthough the 2002 settl ement agree~ent i n 

consolidated Orange Cou.nty Superior Court cases 791315 ancl 19H99 

cont ains a bioad re l ease of "any and all claims . . . t hat i n any 

way relate ~o mat ter.s stated ln any of t he pleadi ngs en £ila .. _ 

in OCERS ' l\esolutlon 98-QOl u aJll9ndod, . . • and/or ln the Judg:ncnt 

" , the agr~cmont el~ewhc.re -,l,:Qtc:., "Nothing herein i:s intended 

to no r shall u!!~<.:L ,my party ' s r i ghts and obligations und.er CBRL, 

except as "?•ci.tically set forth her ein. " (J,R 40 and 42 , J 

( 25 ) '.l'he only issues raised by class action members in 

consolidated OrangP. C<'>nnty Superior Court c,.ses 79:315 and 791'99 

8 
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with .reqdcd to the 11r.'J.exible Bi,n~ f.ita" exclusion 1n Rc..solUt:.ion ~tl-

001 were th.e q,;estiou• o.t: whet~er bene[it payments made t o third 

party 1 nsurers w.e.re required to be Lnc luded ar,d 14hethec en,p_qyP.as 

who were r,ired p rior to 1991 and reured after 1930 we re 

consti tutionally ontitled to have benefit payrr,ents incl uded a s a 

vested oontraotual ciqht , issues wh i ch the trial couzt resolved tn 

t:,vor of respondant. (AR 54- 56, 98-101, nZ-'.35, 242 - 2S3, 264-270 , 

288-289, 395, 440, 4~6-45&, 461-470, ) 

(26) Ey inel\Jdini "Flexibh ~en~Cit," pa·flll"nt:; tor 

employees retiring plor to 1991, &,solution 98-001 manifest, an 

.i nten, on the pa.rt ot respondent t o include OBP payments t o the 

extcent not excluded by former Government Code sect•on 31460 . J, ll'J! 

25-26, 300, 308, 3 12 , 33~-335,) 

(21) Th• i~iUOs of whothor £onn.cr Governne nt Code ~cctlort 

31460. l .,.,.. f->o.ia.Lly appliea.b1-c to tne OBP ben~fit:1 provided by t:be 

County and t he Superior Court, and whether ~te statuto ~emained 

~!£t~Llv~ l n oran,e county fo l l owi ng tts 1992 repeal, wece not 

add.tes.sed in consoliC:ated orange County s ,,pedor Court: cases 791315 

and 791499. (AA ~9-23, 29-56, 60-487, and anticipat•d testimony of 

applicant . ) 

(29) Th.o sol o i ssue determined by the t dd ~ow: t li> i t s 

ruling of Auqusl : 5, 1S91, was whe t her e.mp1oyees wno ~e re hired 

prior co 1991 and retired. after 1990 were constitutionally entitled 

t o nave benefit payment s lncl1.ded as a vested contractual Ligh t. (AR 

54-56, 97-101, 248-253, 26•1 - 270, 288-289, 395, 4(0, 45~-458 . I 

(29-; 'the partie.G- to consolidoted O:cmgo C·::»Unty Superiot. 
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Court cases 79Lll5 and 791499 believed t hat former Govorrunent CO<io 

s ection 314 60.l cequired tbe exclu5ion of ORP i:)AnP.fi.~~ from 

"corapensat.ion t- and •• corapfl!.nsa tlon e.a.rna.ble'1 ~or Or--a:tge County 

qrnploye.es \..'ho r•t1ri,d after 1990 .. (AR 65, 66", 97-100, 232-235, 2 40 -

249, 2S3, 26~ - 276 , 288 -289 , 3eo, 3 00, 312, 33t-335, 454 1 •nd 

•nt.telpa.ted te• ti,.ony 9f appl i c•r,t . ) 

(JOi As a Superior Court re~earch attorney, a pplicant was 

~ot a member o f t he Orange County At torneys' Associ ation, of t he 

Orange County Em? loyees' Associat ion, of The Retired Elmployees 

Association of Otange County, or of any ot.her Oranga County cmployoo 

associ atjon nr hAzgaihibg group4 ( ~nticip•tEd tQatirnony of 

applicant , ) 

(31) Attorneys ~ol an ~nd sne t nen, tno ~n l y i ndivi dual 

de~i-gnated clsss r eprese.ntatlves in =nsolidated 01:aJ1ge Cou nt y 

Superior Cour t cases 791315 and 79l499, were hired prior ~o 1991 1 

yet no subc:asses were created to sa t .,guard th., i nt era."ts of postc-

1990 employees ~ucn a~ applicant who we re differe~tly • i tuatcj with 

r0gard t o i ssu.es .su_ch. a..s ret£0.1ct1v.ity and oar excluttion . (AR 42 2-

4 25.) 

(32) Tne 200, settl ement agreement's binding a ffirmance 

o f.' the incl1Jsi ons •fl:l cxcl us ions set forth in Resolution 99-001 

repcese11ted a P•3tentlaUy s i Qn i ficant detriment to •l'tilicant ~nd to 

other post-l.990 ,<;uperlor Court research a ttotn0ys particlp,ting in 

t h• OptiQnal Benefit Plon , in exch~ngc for no identifable 

c ont, i der a.ti.on. (AR- 3S-~3 , 483--187 .) 

(33) Neither the n~tlce of proposed settl~~ent nor the 
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aetllement agreenent ic•eH provi<le:l any 1nd1,c;,.tion tnal clas• 

menbers wou l d be compromising ,ugni ticant, unplea,ded 5t.--bitory 

tights under t he cgRL. (AR 35-Sj, 493- 487.) 

llpp.licant requests l e;ial conclusions with regard to the 

ro11ow1ng ma tters, Wllich are supported by the parenthetical 

citations t o : he foregojng proposed tactual ~indinqs "PfF"s) and to 

controlling l egal authority: 

Cl) OndQr tno County Elnployeee Ret~Icmc~t Law of .1937 

("CERL"), the OBP benefit~ paid to epplicaht as cash out of ~uunty 

fund:, -are Lnclucled in "corapensacio:l .. and "con.pe.nsation earnable. ~• 

c?rr l41 Governl!lent co~e sections 31460, 31461: vent uca County 

sherirts ' Deputi.es l\ssn. ,,. B:>ard of Retirement, (1 997) 16 CaL4th 

4E3, 487, 495-505; Salus v. San Diego County Employees Retirement 

~ (2004) 117 cal.App.1th 734, 739: r.£. ln re R8tirement Cases. 

s tipr8, 110 Cal.App-4th at 177-181. ! 

(2) Re$olut ion 98-001 1 s lnccns13tent witll the CERL and 

dec.1siondl law insofar as 1t provides for the inclusion of "!lexible 

Benefits" payQ1ents only for ,mployees ret i rioq before January L 

1991, and cnly "to the EJ<ter.t paid in Cash" and not to the e~tant 

payabl e as casb r !PFF 14r Gov•r:un.oDt Code sections 31460 , 31 4~1 ; 

Vg;ntura County Shcriff3 1 Ocputie., 1',3.5h . v. Boacd of R~ti1:11:uic.ul, 

supr.,, H) Cal.4th at '487, 4l15-505; Salus v. San Diego county 

11 
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Employees Retirement Ass'n, supca , 111 C•l.App . • t:., at 739; cf , I.lL!£ 

Ratireu1tmt Cases, supra, 110 Ca.l.App.4th a t 417-481-) 

!J) 9Ecau'!Jc it. wa~ payable ao oa-:,h if no a lloca.tion ·rtc::ro 

:mada d~~i ng the open enrol lment period, the entice $J, ~OO.O~ 08P 

benef i t received annually by applicat1t as a Superlor- cour.t .research 

41tto.cncy ..i:s incl ud,ed ,.i..u "compensation" anct "compc.Dd3 tion ea:rnable" 

regard less of w~etJter appl icant elected to a llocate it, in the same 

manner as aashable accrued vacation and 9ick .leave. (PFF 4, 6 and 

16; Ventura County Sher iffs ' Doputies Assn. v. Board of Reti rement, 

s upr d, 16 Cal. 4th at 497: Salu~ v. San Oiego County Employees 

Retirement Ass' n ~ supra , 117 Cal .App . 4th a~ 13~; cf.~ 

Rctu:emen t C~ ocs , sup,·;, , 110 Cal.App. ~th ,at 477-481 . ) 

(4) The financia l cos t to tes pon:len t of inclt;ding Che OBP 

benefi t in "compensa.tion" and "c ompensation earnable" is not. a 

justification fo,:· disrcga.rdinq CBRL requirem~nt,,. (Ventura County 

She.r.i f".fA- 1 Oe.put iec A..srsn.. v. Board of ActLccmcnt, :1u.prttt 3.6 Ctal. 4th 

<>t 5 07 . ) 

(~ ) l'ormer Government Code section 3146a .1 is fac~a lly 

inapplicable because applicant d.id not e.lec:t to participate 1n t h o 

Optiona.l Benefit Plan. (PFF 7 and 19 . l 

(6) Fo.r:raer Covornman l Code ~cction 31460.1 i3 f4clally 

inappli.c.;u,le becauso t he OBE' payrunt .o- received by opp Hcant dld noc 

ref'1-oect al!l01u 1t3 that e xc;:eedecl h is salary. ( PFF ij and 19, ) 

(7) Bveo if Government Code .section 3H60.1 had been 

12 
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otherwise applicable, the repeal of section 3 1460 .l zendered that 

st~tuta, as wel l as the Board of Supervisocs•s adoptio~ of Lhe 

statuta, i neffective in Orange Co unty for employee,; ret i d " 'I • ft~r 

M•y 11, 1992. (PFF 15: Ransome-Crumney Co_ v. Bennett (1918 1 l77 

Cal. 5/iO, 566-568; Ransoma- c,"""""'' Co. v . Cou].ter (1920 ) SO Cal.J\pp-

150, 152-1S3; cf. RansoJlle-Crurnmcy Co , v. Pi kes ; 19:21) 53 Cal.App. 

180, 182-183.) 

(6) 1·11e 2002 se t !;lement agreenient i n consolidated Oranqe 

county superior Court cases 791:315 and 791499 ls treated as a 

contract and is subject to t he l aws and r u l es of constructicn 

generally •pplic:able t~ contracts. (Stewar t v . ereston Pi peli~9. 

Inc. (2005) 134 Gal.Ap;>. 4th 1S65, 1585. I 

(9) The 2002 oettiement ~yruoment in consolidated orange 

c,uun t y s uperior yourt cases 79131!> and '191499 c-ontuvones the CBRL 

~ncl publ ic policy, and is consequently void, in,so.fa: as its terms 

would precl ude applicant ~com receiving t he retirement allowance to 

which he is otherwise entJtled under Govern~P.n t Code sections 31460 

and 31461. (Civil code _q~ctions 1 550, 15~S, 1596, 1 599, 1667(1) 1 In 

ra Rotiremen1: C.1ce::;, :1up:a, 110 Cal.App.4th at 453; Boren,,-. at.ace 

l'ec.sonnel Board (1951) 31 Cal..2d 634 1 611.) 

U O) Tile 2002 jUdgmmt appro ving t h.e set:Uement agreemont 

in consolidated Orange county Superior court cases 79l3l5 and 7Q1499 

is sirr.ilarly invalld insofar .as th.-. •"~-r.lement agr.,,emen~ wotLd 

prt1tcludo applicant !rom recei ving the retirement allow~l)ce to which 

he ii\ otherw.iac- or.t i t led u nder Government Code- ~~ct.icm.s :31-460 and. 

Jl~6l. on .. ~ .. Hulll ste1: Lt.d. Pa,rtnershLp v. county ot San Ben,ito 

(1999) n ~•l.App,qth 1, 1 3; Tj1mey v_ Lin [3003) 106 Cal.App.nh 

13 
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J.l~l, ll27, 1129 , ) 

llll The den\i.r:er .tUed llpril 1, 1998, in Orange county 

Supcrior COl!Xt- case no. 791315 had mer it insofar as it -asserted tha t 

r espondent 's complat nt v iolated Ctvil Code section 1060 by seeking 

declaratory rel.hf wi th regard to matters not ir: actual cont.rover,sy 

between the parties, and lt snoui..d have been sustained on that 

ground had respondant nnt e Aprn~~ly d i s c laimed an_y intenti-~n of 

seeking dc=l~ratozy rolief with rcg~~d t o i oouc3 othee tbcn tho3e 

apecific~lly i dentified as actual cont.rovexsies in the pleadings. 

(PJ;T ZO-Zl; li'i.lson v. 1•:i: .. 11:si L Au~hority (1562) 199 Cal.App.2d 716, 

722-724; seiby Rea l ty co. v . san Buenaventura (173) 10 cai.3d l J O, 

117-118 .) 

(12) In light of responsont•~ prior ce.pr=entat~on that 

it sought dP.~l~r~tory relie! only with rega.rd ~o tho L$Su~• 

~pecific~l l y idontiCied as actual controvor3ie3 in the pleading3 in 

oon•olidated Orange County S~pe,l o r Court cases 791Jl~ and 791499, 

• .,,,ponent'• contention chat t he OBP excl usion iss~e ra i sed by 

~pplioant was resolved v i a t he proceedings in consol i dated Ocange 

County Supe.dor Court cases 791315 and 191499 i:, baJ'rcd by j ·Jdicio.l 

estoppel. tPrF 20-23; Jackson v. Cou~ty of Los Angele • (19971 60 

Cal.App.4 th 1'11, 181, 183 ; tllin.lsh "· IJ;tTIUlloln Fellowshi p (2013) 2H 

Cal.App.4th 137, H 9-150 and 155 n. 11, Oa.vies v. Krd•n• (19701 12 

C~l.App.3d 1049, t OS6.) 

(131 Because the 2002 settle~ent agreement in 

consolidated Oranqe County Supe:ior court cases 791315 And 791199 is 

ambig-uous as to whether the agreement "sp&ci fi r.:ally0 bars 

applicant'~ e l a)m t h~t forl\er GoverlltlV3ot Code soet ion 3 l ~ GO.l Ls 

14 
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, 

l r.applicable and that aU OBP payments received bv hlll1 mus ~ oe 

included in "compensaU.on earoab L.e," ext-rlns i c evi dence is 

acmissiblc for the purpose of de tentlning the p~rt. i•s • i ntent with 

regard to the ~cope of the rolea$e. {PFr 23~24: Butl er v. Th~ Vons 

Canpanies, I nc. (2006) t 40 Cal.ARp , ~th 943, 9~9- 9&1, sea Powers v. 

Superior court (Roffmllnl (1987) 1~6 C&l .App. 3d 318, .no, "J\ele a s .. , 

indemnity ~nd ~imilar cxcupe.tory provision~ dre binding on "the 

,igo~Lor ies and enLorceable so long as tney ate ... ' clear, 

expl icit ano cornprenensi ble iu each (of thei r ] esser.tia l details . 

such an agreement, read as ~ ~hole, must clearly notify t he 

prospective releasot or i n~emnitor o f the effeot of s igni ng the 

agree~~nt••1 Leaf v. City of San Mateo (l98n) 104 Cal .App.3d 399. 

'111 ! "me re recl,tal, as i n th0 ~eleaa-e signed by pla:intifra, that. thf! 

protctctioo of Civil Code section 1542 1:, ¥a.!._v cd 1 oi: tha t he ,el ~c:ue 

covers unknown claims or ua known parties i s not contrc:111ng. Wh.ether 

the celeasor i ncenaed to ctisct.arge such clallDS or p<U:ties is 

'1:ltimately a question of ract"; Dowling v. Farmers Ins. Exchang~ 

(2012) 208 Cal. l\pp. • th 6B5, 695 : "If contractual lan1JUa11e is 

ambiguous, 11e t!ldY consider a variety of e)(t:r i n-sic aids, including 

the purpose of the ~tatu te , legislative hislory and public policy ." ) 

(14) &xtrinsic evidence, as wel l as :he public policy 

em!Judied i n the C~RL, points to t~e conclusion t hat :he 2002 

settl ement agr.eement was not intended, and sbo11ld not 1:>e construed, 

to forclose applicant from obtaininq the full retirement allowance 

to, which he is stat uto;i: ilv entitled based 1,pon u,e incl usion of OB!> 

c:agh hAnefit payraent.s -in "coDpens~ti.Qn" a nd "compcn~.-,,ti.on carnable." 

(?FF 2:-22, 2.5-27, 2~; In xe R.ctircm0:1t Cases, sup.cct , llO 

C•l.App. 4 t h a t 153.). 

15 
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(t S) 8eea~se applicant's cla~~ is hased upon e~atutory 

r.i3ht:; act £or.th j n t h e CERL, ~nd becu'.J!JC t.hc trial court' ..:i :-u..li.ng 

o f Augu3t 151 2001 1 involved con3titution~l l y Ve5ted ~ontrQctua..l 

rights, the cau~es of action are not identical and the lOOl ru l i ng 

does not bar applicant's cla.i-m unoer t ne doctrine ot collateral 

es t oppel ~r r e$ judicata . (PFP 28; see Castillo v. City o! Los 

Angeles (2001) 92 Cal.App.4th 4?7, 48J,) . ) 

(16) Secaus.19 appl.i~nt wctlJ not hjred prior to 1991 and 

cou ld. claLm no va..st~d cont~~ctual right to tha inclusion of 

"F::.cx:i ble Bcnefita" pa.ymcnt3- at the time former Government Cede 

:,ection 3t460 ~ 1 b t:C,iU!le e ffective Lu O:t'.a,nge County, d. •uliug in f,r;1,vor 

of cLas, l\einbers on August is, 19911 would r,ot have resulted in the 

inclusion of OBP benefits i h the cal.culation o f applicant ' Sc 

retirement aliowance . (PPF 1, 28 . J 

(17) seca1..1~ e applican t.' s clai.m is ba.sed upon distinct 

statutoxy righto which ~ere nav~r, plac~d in i3~uc i n con~ol i datcd 

or.,n9e County Suporiox Court oase, 791315 and ?91499, the j ud910ent 

entered November l, 1992 , does not bar applicant's c laim under the 

doctrine o f res judi cata. IPfF 24- 25, 27-29 ; Daugherty v . Board o~ 

·rrustees (1952) 111 Cal.App.2d 519, 521- ~22; Con.cannon v. Smith 

(1901) 13~ Cal. 14, 18; see Boeken ,, . Philip Mortis OSA, Inc. (20 10) 

48 Cal 4.t h '188 , "'98 1 11 th& .rel evan t poir.t for -ou~ pu.rpos-es i s: what 

·plnintl ff . . ~llcgcd, bec•U3 e th&t ~llcga~ion ind~cate~ what 

pcimary righL ~·u~ adjudicated."} 

;18) I nasmucii as the j udgment entered November 1, 1992, 

in consolidated orange county Superi or cou.r:t ~ases 7 91315 and 791499 

provides dP.elaratnry f.A)ief i n accord•nce ~i th t he pleadings ~nd th@ 
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settlement agreeJ1.o.n.t, it does not pteclude appllcant from s~el::.lnc; 

addi,tional relief upon the same fact~ - (PF'!' ?O, n, 25, 2', 2 9; Code 

of Civll eroc• dure aectioo 1062 , ) 

(l9) The judgment entered Novcmbe~ t, 19~2, in 

con:,ol tdated Oi:ange Coonty Sl.(!)crior Cuuct cases 7C)J31!> and 791499 

should not be gl ven p,rec1usi ve eCJ:'ect, slncec as applic,ant • s cla l m 

i nvolves p(U'e issues of l~w based upon undisputed facts, and since 

applicatlon of ces judicata would be plainly i nconslstent with the 

statuto,ry 9cheme and public ~olicy ~et forth in t he C&RL. (PFF 14, 

18-19; Salus v. San Diego County ~mployAaA R~tiroment Ass ' n (2004) 

ll7 Ca l . App,4th 734 , 739; ~l e•sant Valloy Ca nal Co , v . Borror (1998) 

61 C~1.App,4tb 742, ?71; Rest. 2d, ~udg,nent~ , sect i on 26 (11 (d),l 

(20) Respondent has tailed to show that applicant's cla1m 

is barred by former Coverr.ment Code section JH60. l or by the 2002 

set tlement agreement in consolidated Orange County Superior Court 

cases 79l3 t 5 and 791499. 

(~1} Because tho p4rtio-o Ln consolidat.ed Ozange C1>'tlnty 

Superio~ Court CQ~c~ 731315 and 191499 mistakenly bel i eved tnat 

inclusion o'f O.t:H' cash benetlts in "compen3ation" ~d • coD1pen,ation 

earnable" for post-1990 cetjrees was precluded by former Gov~tn.~ent 

Co:le section 31460 .1, the 2002 settle.ment agreell\eot is subj ect to 

rescission based upon mu~ual Jll.iatabo of Law. (PPE' 2E- 27, 29; C.ivi 1 

Code sectic,ns 1578(l), 1689(b) (l); 11-rris v. Rudl!lan, tichman, Appe l 

(2,02) 95 Cal.~pp . 4th 1332, 1335- l 33G , ) 

(22) A numoor of factor" pec11U ar to thLs case p.oovide 

additio~al sup?ort Eor the equit~ble remedy of rescission with 

17 
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r~ga rrl to tha~ portion of tha 2002 settlement agreement which 

puYpo~ta to bind 4pplican~ to Renolution 99 - 00l ' a oxelu3lon o t ODP 

''Developments -- Cla:ss Ac tiuns" (191 6) es ttai:v .. taw Rev. 1318, l49(i­

H921 qyo~t:d in Richmond ·,. Dau: tn<lustr-ies, Inc . (1981} 29 Cal. 3d 

4 521 173: "• Lf t~.e :tactual circuinstances underly; ng class metnbecs • 

claims diffe"t:, . the t rial judge, through uso of techn i ques like 

subclassinq or lotber iudicial] intervent ion, may incorpora t e the 

c l ass differences into the l i tiga t: i ve, prnce$1J, and givl! a l l c l ass:: 

members t h eir due in decldi~g wh~ t is tne prope% o~tcome of tho 

1.:..ti gation1 
"; Kullar v. Foot Locker: 1\ct11.il , t n ::. , (2 0 00) 168" 

Cal.llpp . 4tl, l16 1 1291 133 : "[No ] co."e sugge:sb thot t ile couct may 

deternuoe che adequacy ot a class act1on settlement wi t hout 

independently sa t i sfying Jtself that the oonsideration being 

recel ve(I for the release o'( the class rqembers' c l a i ms is reasonable 

if. li~ht of the st.cengt hs a nd wealrnes!es of the c:la .i.111• ar.d thA ri . . <l<s 

of the puti cul ar litigation . . . . This the court callJlOt do if it 

is no~ providod with baaic informQtion about the ndtu ~c ond 

m.agni t udc of the claims l p q-uesLion and t he L'd.::J.i.:s- .foL concluding 

thot the cons ~dCt 4 t ion being paid tor Che rel ease ot those clai.m-S 

~epzesents a reasonable compromise." ] 

DATED: Apcti 21 1 ?.Ot 7 

18 

JAMES_MORELL_0211 

By 

Jaltles a. Morell 
Applicant in p r o per 

701 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1184

< 

PROOF OF SERVICE 

1-da,Jate that I llm unemJ)laytd in Los Aogelcs County, California, ~I I am over 18 years old, andtlil!II 
an\ not• party to t•c wilhin aclioo, My =ider.iti.J •tkltess j , 2.2 Avcouc G, ltedoodo I.leach, Califomu 
90277. 

Onlbe d1ti:se1 fonh below, I saved the foregoing APPL!CANl'S SUPPLEMBNTAL l'RE-UEARJNO 
STATEMENT on intercstoo parti(8 tn thi~ action by placing tnltl C(llies nf wd dllt-nt in a scaled 
<0velo!"' in the following mam,er. 

J plotcd such envelopes a~ as •hown below lo a llRlilbwt d llcdoodo Bc:,,ch, California. 

Robert M. Snider 
~y,tµ,,. 
33208 Occlccr School Roud 
Malibu, CA 90, 6~ 

DaMl M Matsuo 
OCERS St.ff Cowiscl 
2223 E. Wellington Ave, 
S81lta Ana, CA 9270 I 

r ck<lan; under pc::oalty ofperjwy mat the fbregoi:og Is 11"11~ and ccrrcct, and that illis dcclaralioo was 
=utedon April 21, 2017, at 'Redondo Beach, County of Los An1teles, Califomi3, 

lu~ /j . ~ 
Oi.na O. 08.Uon ' 
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Matsuo, Daw.n 

F-rom: 
Sent: 
f o: 
Subject: 
A.-tt.achmcints: 

jmorell\l)•ol.com 
Friday, !\prif 21, 20U 2:15 PM 
Matsuo, Dawn: pop.snider5S@gmait.com 
(EXTERNAL] Morell •· Supplemental Pre-Hearing ;we,-,,enj 
Replacem=nt for ofigm~I content,b:t Repl.iccmcnt for origioal con1ort.tct 

Attached please find my auoplementaf pre-hearing ~ta:ement. Also, by way of errata, atta~hed is an amended table ol 
c6nlenfs lo my sUpplement lo the adrninls:ratille rec9rd (the d9c,ment at AR 212,was misidentl f,ed). 

Wltfi regard lo some e·,identtary mattars: 

(1} Ms. Matsuo :and I have agreed to stipulata to th• authenticity iand effectlvene!IS (duri r,g lho pertinohl 2011-2014 U""i> 
pQriod) of the County "Section 125 Plan" cocumoats (AR 488,565, obta1nod from th• Superior Court custodian of 
reoolds), and to the ottl\cntlcly of the 2007 version or the Si,ponol Court PP&Rs (l,R 6!?6-61, provided to <Te oy 
OCERS). Plea,e let me ~now what, i' anything, needs to be done to iorm•llze th••• s!lpulatlons In order to ensuri, they 
are ronocted In the nocord. 

i2) As a "reads up": My teSllmony will include hearsay statements made to me by c1a.ss counsel Stephen Sliver 
regarding the 1ssves raised (or not) and adJUdi~ated In tile consolloated class action proceedings. I believe these 
stalements should be admissible under Evldeoce Code section 1230 as statements agai~st lnte·est (Mr, Sll~er has 
Informed me he will be awa; on vaoat101 the week of May 1 and consequenll~ unavailable :o testlfr) and ~niler section 
15td) of OCERS' Admln[strative HeMngs Polley (as indicated in the attached supplemental pre-nearing stateirent, these 
hearsay stalefJ'ents 1vUI su~plement other evidence and need not be (he sole evfdentlary basis far any factual finding) . 

• lame& Morell 
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 Applicant, James B. Morell, hereby submits this 
supplemental 

 
pre-hearing statement:  
 

 

 

 

 

In its 2014 and 2015 letter responses to 

applicant's initial filings in this administrative 

review process, respondent asserted that the denial 

of applicant's appeal was based upon the January 1, 

1991, cut-off date embodied in former Government 

Code section 32460.1 and Resolution 98-001 and upon 

the 2002 settlement agreement in consolidated Orange 

County Superior Court cases 791315 and 791499. (AR 

10, 16-18.) Although applicant has sought to address 

these issues preemptively, it is respondent who 

bears the burden of showing affirmatively that 

applicant's right to a statutorily prescribed 

allowance is precluded on these legal grounds. (See, 

e.g., Casey v. Proctor (1963) 59 Cal.2d 97, 109; 

Nicholson v. Fazell (2003) 113 Cal.App.4th 1091, 

1100; Casad v. Qualls (1977) 70 Cal.App.3d 921, 927.) 

In its brief pre-hearing statement, however, 

respondent states that "[t]he only issue to be 

determined by this appeal is whether OCERS' [sic] 
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should have included the $3,500.00 (Optional Benefit 

Plan) in its calculation when calculating Mr. 

Morell's monthly service retirement benefit?" It is 

unclear from this statement, and from the remainder 

of respondent's pre-hearing statement, whether 

respondent is implicitly conceding the merit of 

applicant's arguments on the eight issues addressed 

in applicant's pre-hearing statement, or simply 

ignoring them in the expectation that respondent's 

appeal will ultimately be rejected regardless of its 

merit. It is to be hoped that the hearing on this 

matter will not be a waste of time and that the 

referee will be able to clarify respondent's 

positions on the material issues and reach solid 

factual and legal conclusions with regard to 

applicant's appeal. For ease of reference, and to 

facilitate discussion of the issues at the hearing 

and in the referee's statement of decision, a set of 

proposed factual findings and a set of proposed 

conclusions of law are set forth below. 

 

 

  PROPOSED FACTUAL FINDINGS 

 

Applicant requests factual findings with 

regard to the following matters, which are expected 
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to remain undisputed based upon the parenthetically 

cited record: 

 

(1) Applicant was employed as a 

research attorney at the Orange County Superior 

Court from August 1992 until his retirement in 

February 2014. (AR 7, and anticipated testimony of 

applicant and Adina Bercaru.) 

  

(2) As part of his standard attorney 

compensation package at the Superior Court, 

applicant participated in an Optional Benefit Plan 

("OBP") administered by Orange County pursuant to 

section 125 of the Internal Revenue Code. (AR 57-59, 

611-613, 642-645, and anticipated testimony of 

applicant.) 

 

(3) During 2010-2014, Superior Court 

research attorneys such as applicant received an 

annual OBP benefit in the amount of $3,500.00. (AR 

4, 57-59, 611, and anticipated testimony of 

applicant.) 

 

(4) Under the terms of the Optional 

Benefit Plan, during the open enrollment period each 

fall, Superior Court research attorneys were 
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permitted to elect an irrevocable allocation of the 

$3,500.00 annual OBP benefit among a limited number 

of options, including: a taxable lump sum cash 

payment included in the first payroll distribution 

of the new year; cash reimbursement on a pre-tax 

basis for certain health/dental care expenses not 

covered by insurance; a pre-tax payroll credit for 

supplemental accidental death and dismemberment 

coverage; and a contribution to the research 

attorney's section 457 deferred compensation plan. 

(AR 505-506, 544-545, 611-613, and anticipated 

testimony of applicant.) 

 

(5) Under the terms of the Optional 

Benefit Plan, OBP benefits were paid as cash 

reimbursements directly from the general assets of 

Orange County. (AR 504, 543.) 

 

(6) Under the terms of the Optional 

Benefit Plan, if a Superior Court research attorney 

did not elect to allocate the OBP benefit during open 

enrollment, $3,500.00 in taxable cash was 

automatically paid to the attorney in the first 

payroll distribution of the new year. (AR 506, 510, 

545, 549, and anticipated testimony of applicant.) 
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(7) The Optional Benefit Plan was a 

standard component of the compensation package for 

research attorneys at the Superior Court, and 

applicant received the OBP benefit annually without 

affirmatively electing to participate in the Plan. 

(AR 500, 539, 611-613, and anticipated testimony of 

applicant.) 

 

(8) Under the terms of the Optional 

Benefit Plan, the $3,500.00 annual OBP benefit was 

fully offset by a corresponding reduction in the 

amount of applicant's salaried compensation. (AR 

503, 542.) 

  

(9) Pursuant to the allocations he made 

during the pertinent time period, applicant received 

non-taxable cash payments via a dedicated health 

care reimbursement account as reimbursement for 

health/dental care expenses in the amounts of 

$2,500.00 in 2011, $700.00 in 2012, $2,500.00 in 

2013, and $1,100.00 in early 2014, with the remainder 

of the OBP benefit paid as taxable cash ($1,000.00 

in 2011, $2,800.00 in 2012, $1,000.00 in 2013, and 

$2,400.00 in 2014). (AR 57-59, 505, 511-512, 544, 

550, 551, 642-645, and anticipated testimony of 

applicant.) 
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(10) Pursuant its Resolution No. 98-001, 

respondent has excluded the $3,500.00 annual OBP 

benefit from "compensation" and "compensation 

earnable" in determining applicant's monthly 

retirement allowance under the County Employees 

Retirement Law of 1937. (AR 10, 16-17, 25-26.) 

 

(11) In 1990 the Legislature enacted 

Government Code section 31460.1, effective January 

1, 1991, which, in counties in which the board of 

supervisors voted to make section 31460.1 

applicable, excluded "flexible benefit" plan 

payments from "compensation" for employees "who have 

elected to participate in a flexible benefits 

program, where those payments reflect amounts that 

exceeds [sic] their employees' salaries." (AR 133; 

In re Retirement Cases (2003) 110 Cal.App.4th 426, 

479.) 

 

(12) In December 1990, the Orange County 

Board of Supervisors adopted Resolution 90-1551 

making Government Code section 31460.1 applicable in 

the County, effective January 1, 1991. (AR 115-116.)  

 

(13) On May 11, 1992, the Legislature via 
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S.B. 193 repealed section 31460.1 without 

reenactment. (In re Retirement Cases, supra, 110 

Cal.App.4th at 479.) 

 

(14) The trial court in consolidated 

Orange County Superior Court cases 791315 and 791499 

ruled that, apart from the effect of former 

Government Code section 31460.1, cash payments made 

directly to employees in lieu of flexible benefits 

are included in "compensation" under the CERL. (AR 

54, 470-472.)  

 

(15) In late 1997, respondent formed an 

Ad Hoc Committee to determine what changes should be 

made to the calculation of retirement allowances in 

light of the California Supreme Court's decision in 

Ventura County Deputy Sheriffs' Assn. v. Board of 

Retirement (1997) 16 Cal.4th 483. (AR 62-63, 292.) 

 

(16) On February 6, 1998, following 

receipt of the Ad Hoc Committee's recommendations, 

respondent adopted Resolution No. 98-001, which, 

inter alia, expressly included cashable accrued 

vacation and sick leave but excluded "Flexible 

Benefits ('Cafeteria Plan') paid in cash to the 

extent paid to members retiring on and after January 
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1, 1991" from the calculation of "compensation" and 

"compensation earnable." (AR 24-26, 64, 292-293, 

299.)  

 

(17) The "Flexible Benefits ('Cafeteria 

Plan')" referred to in Resolution 98-001 includes 

the Optional Benefit Plan in which applicant 

participated as a Superior Court attorney, which is 

governed by the County's "Section 125 Plan" master 

plans. (AR 10, 16-17, 488-565 (as stipulated), 

611-613.) 

 

(18) In determining in early 1998 that 

"Flexible Benefits" paid in cash should be excluded 

(via Resolution 98-001) from the calculation of 

"compensation" and "compensation earnable" for 

members retiring after 1990, both respondent's Ad 

Hoc Committee and respondent's full Board of 

Retirement accepted and relied upon legal counsel's 

conclusion that Government Code section 31460.1 

remained applicable to flexible benefit plans in 

Orange County following its repeal. (AR 300, 308, 

312, 334-335.) 

 

(19) In making the determination set 

forth in Resolution 98-001 that payments received 
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under "flexible benefits" plans should be excluded 

from "compensation" and "compensation earnable" for 

post-1990 retirees pursuant to former Government 

Code section 31460.1, respondent did not consider 

the specific provisions of the optional benefit 

plans provided to Superior Court research attorneys 

or to other County employees. (AR 296-353, 357-360.) 

 

(20) On April 1, 1998, defendants in 

Orange County Superior Court case no. 791315 filed 

a general demurrer to respondent's complaint for 

declaratory relief, asserting, inter alia, that the 

complaint violated Civil Code section 1060 by 

seeking a judicial determination "that resolution 

98-001 complies with applicable law," when an actual 

controversy existed between the parties only with 

regard to the few limited aspects of Resolution 

98-001 specified in the pleadings. (AR 25-26, 

183-185.) 

 

(21) The demurrer was overruled on April 

28, 1998, after respondent expressly and repeatedly 

disclaimed any intention of seeking declaratory 

relief with regard to the issues not specifically 

alleged as actual controversies in the pleadings. 

(AR 206, 214-216.) 
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(22) The issues specifically identified 

in the pleadings in consolidated Orange County 

Superior Court cases 791315 and 791499 included 

Resolution 98-001's exclusion of "Flexible 

Benefits" payments for pre-1991 employees who 

retired after 1990, but did not include the facial 

applicability of former Government Code section 

31460.1 or the effect of that statute's repeal upon 

its validity. (AR 60-149, 180-211, 217-290, 

378-421.) 

 

(23) In September 2002, the parties 

entered into a "no opt out" settlement agreement in 

consolidated Orange County Superior Court cases 

791315 and 791499, whereby the parties agreed "to 

accept as final and binding the inclusions in and 

exclusions from compensation, compensation 

earnable, and final compensation as more 

particularly set forth in OCERS' Resolution 98-001 

. . . ," and this settlement agreement was approved 

by the trial court and incorporated into the judgment 

entered on November 1, 1992. (AR 29-34, 37, 423.) 

 

(24) Although the 2002 settlement 

agreement in consolidated Orange County Superior 
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Court cases 791315 and 791499 contains a broad 

release of "any and all claims . . . that in any way 

relate to matters stated in any of the pleadings on 

file . . . , in OCERS' Resolution 98-001 as amended, 

. . . and/or in the Judgment . . ." , the agreement 

elsewhere states, "Nothing herein is intended to nor 

shall affect any party's rights and obligations 

under CERL, except as specifically set forth 

herein." (AR 40 and 42.) 

 

(25) The only issues raised by class 

action members in consolidated Orange County 

Superior Court cases 791315 and 791499 with regard 

to the "Flexible Benefits" exclusion in Resolution 

98-001 were the questions of whether benefit 

payments made to third party insurers were required 

to be included and whether employees who were hired 

prior to 1991 and retired after 1990 were 

constitutionally entitled to have benefit payments 

included as a vested contractual right, issues which 

the trial court resolved in favor of respondent. (AR 

54-56, 98-101, 232-235, 242-253, 264-270, 288-289, 

395, 440, 446-458, 467-470.) 

 

(26) By including "Flexible Benefits" 

payments for employees retiring pior to 1991, 
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Resolution 98-001 manifests an intent on the part of 

respondent to include OBP payments to the extrent not 

excluded by former Government Code section 31460.1. 

(AR 25-26, 300, 308, 312, 334-335.) 

 

(27) The issues of whether former 

Government Code section 31460.1 was facially 

applicable to the OBP benefits provided by the County 

and the Superior Court, and whether the statute 

remained effective in Orange County following its 

1992 repeal, were not addressed in consolidated 

Orange County Superior Court cases 791315 and 

791499. (AR 19-23, 29-56, 60-487, and anticipated 

testimony of applicant.) 

 

(28) The sole issue determined by the 

trial court in its ruling of August 15, 1991, was 

whether employees who were hired prior to 1991 and 

retired after 1990 were constitutionally entitled to 

have benefit payments included as a vested 

contractual right. (AR 54-56, 97-101, 248-253, 

264-270, 288-289, 395, 440, 453-458.) 

 

(29) The parties to consolidated Orange 

County Superior Court cases 791315 and 791499 

believed that former Government Code section 31460.1 
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required the exclusion of OBP benefits from 

"compensation" and "compensation earnable" for 

Orange County employees who retired after 1990. (AR 

65, 66, 97-100, 232-235, 248-249, 253, 264-270, 

288-289, 300, 308, 312, 334-335, 454, and 

anticipated testimony of applicant.) 

 

(30) As a Superior Court research 

attorney, applicant was not a member of the Orange 

County Attorneys' Association, of the Orange County 

Employees' Association, of The Retired Employees 

Association of Orange County, or of any other Orange 

County employee association or bargaining group. 

(Anticipated testimony of applicant.) 

 

(31) Attorneys Nolan and Snethen, the 

only individual designated clsss representatives in 

consolidated Orange County Superior Court cases 

791315 and 791499, were hired prior to 1991, yet no 

subclasses were created to safeguard the interests 

of post-1990 employees such as applicant who were 

differently situated with regard to issues such as 

retroactivity and OBP exclusion. (AR 422-425.) 

 

(32) The 2002 settlement agreement's 

binding affirmance of the inclusions and exclusions 
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set forth in Resolution 98-001 represented a 

potentially significant detriment to applicant and 

to other post-1990 Superior Court research attorneys 

participating in the Optional Benefit Plan, in 

exchange for no identifable consideration. (AR 

35-53, 483-487.) 

 

(33) Neither the notice of proposed 

settlement nor the settlement agreement itself 

provided any indication that class members would be 

compromising significant, unpleaded statutory 

rights under the CERL. (AR 35-53, 483-487.) 

 

 

 

  PROPOSED CONCLUSIONS OF LAW 

 

Applicant requests legal conclusions 

with regard to the following matters, which are 

supported by the parenthetical citations to the 

foregoing proposed factual findings "PFF"s) and to 

controlling legal authority: 

 

(1)  Under the County Employees 

Retirement Law of 1937 ("CERL"), the OBP benefits 

paid to applicant as cash out of county funds are 
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included in "compensation" and "compensation 

earnable." (PFF 14; Government Code sections 31460, 

31461; Ventura County Sheriffs' Deputies Assn. v. 

Board of Retirement (1997) 16 Cal.4th 483, 487, 

495-505; Salus v. San Diego County Employees 

Retirement Ass'n (2004) 117 Cal.App.4th 734, 739; 

cf. In re Retirement Cases, supra, 110 Cal.App.4th 

at 477-481.) 

 

(2) Resolution 98-001 is inconsistent 

with the CERL and decisional law insofar as it 

provides for the inclusion of "Flexible Benefits" 

payments only for employees retiring before January 

1, 1991, and only "to the Extent paid in Cash" and 

not to the extent payable as cash. (PFF 14; 

Government Code sections 31460, 31461; Ventura 

County Sheriffs' Deputies Assn. v. Board of 

Retirement, supra, 16 Cal.4th at 487, 495-505; Salus 

v. San Diego County Employees Retirement Ass'n, 

supra, 117 Cal.App.4th at 739; cf. In re Retirement 

Cases, supra, 110 Cal.App.4th at 477-481.) 

 

(3) Because it was payable as cash if no 

allocation were made during the open enrollment 

period, the entire $3,500.00 OBP benefit received 

annually by applicant as a Superior Court research 
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attorney is included in "compensation" and 

"compendation earnable" regardless of whether 

applicant elected to allocate it, in the same manner 

as cashable accrued vacation and sick leave. (PFF 4, 

6 and 16; Ventura County Sheriffs' Deputies Assn. v. 

Board of Retirement, supra, 16 Cal.4th at 487; Salus 

v. San Diego County Employees Retirement Ass'n, 

supra, 117 Cal.App.4th at 739; cf. In re Retirement 

Cases, supra, 110 Cal.App.4th at 477-481.) 

 

(4) The financial cost to respondent of 

including the OBP benefit in "compensation" and 

"compensation earnable" is not a justification for 

disregarding CERL requirements. (Ventura County 

Sheriffs' Deputies Assn. v. Board of Retirement, 

supra, 16 Cal.4th at 507.) 

 

(5) Former Government Code section 

31460.1 is facially inapplicable because applicant 

did not elect to participate in the Optional Benefit 

Plan. (PFF 7 and 19.) 

 

(6) Former Government Code section 

31460.1 is facially inapplicable because the OBP 

payments received by applicant did not reflect 

amounts that exceeded his salary. (PFF 8 and 19.) 
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(7) Even if Government Code section 

31460.1 had been otherwise applicable, the repeal of 

section 31460.1 rendered that statute, as well as the 

Board of Supervisors's adoption of the statute, 

ineffective in Orange County for employees retiring 

after May 11, 1992. (PFF 15; Ransome-Crummey Co. v. 

Bennett (1918) 177 Cal. 560, 566-568; 

Ransome-Crummey Co. v. Coulter (1920) 50 Cal.App. 

150, 152-153; cf. Ransome-Crummey Co. v. Fikes 

(1921) 53 Cal.App. 180, 182-183.) 

 

(8) The 2002 settlement agreement in 

consolidated Orange County Superior Court cases 

791315 and 791499 is treated as a contract and is 

subject to the laws and rules of construction 

generally applicable to contracts. (Stewart v. 

Preston Pipeline, Inc. (2005) 134 Cal.App.4th 1565, 

1585.) 

 

(9) The 2002 settlement agreement in 

consolidated Orange County Superior Court cases 

791315 and 791499 contravenes the CERL and public 

policy, and is consequently void, insofar as its 

terms would preclude applicant from receiving the 

retirement allowance to which he is otherwise 
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entitled under Government Code sections 31460 and 

31461. (Civil Code sections 1550, 1595, 1596, 1599, 

1667(1); In re Retirement Cases, supra, 110 

Cal.App.4th at 453; Boren v. State Personnel Board 

(1951) 37 Cal.2d 634, 641.) 

 

(10) The 2002 judgment approving the 

settlement agreement in consolidated Orange County 

Superior Court cases 791315 and 791499 is similarly 

invalid insofar as the settlement agreement would 

preclude applicant from receiving the retirement 

allowance to which he is otherwise entitled under 

Government Code sections 31460 and 31461. (Plaza 

Hollister Ltd. Partnership v. County of San Benito 

(1999) 72 Cal.App.4th 1, 13; Timney v. Lin (3003) 106 

Cal.App.4th 1121, 1127, 1129.) 

 

(11) The demurrer filed April 1, 1998, in 

Orange County Superior Court case no. 791315 had 

merit insofar as it asserted that respondent's 

complaint violated Civil Code section 1060 by 

seeking declaratory relief with regard to matters 

not in actual controversy between the parties, and 

it should have been sustained on that ground had 

respondent not expressly disclaimed any intention of 

seeking declaratory relief with regard to issues 
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other than those specifically identified as actual 

controversies in the pleadings. (PFF 20-21; Wilson 

v. Transit Authority (1962) 199 Cal.App.2d 716, 

722-724; Selby Realty Co. v. San Buenaventura (173) 

10 Cal.3d 110, 117-118.) 

 

(12) In light of responsent's prior 

representation that it sought declaratory relief 

only with regard to the issues specifically 

identified as actual controversies in the pleadings 

in consolidated Orange County Superior Court cases 

791315 and 791499, responent's contention that the 

OBP exclusion issue raised by applicant was resolved 

via the proceedings in consolidated Orange County 

Superior Court cases 791315 and 791499 is barred by 

judicial estoppel. (PFF 20-23; Jackson v. County of 

Los Angeles (1997) 60 Cal.App.4th 171, 181, 183; 

Minish v. Hanuman Fellowship (2013) 214 Cal.App.4th 

437, 449-450 and 455 n. 11; Davies v. Krasna (1970) 

12 Cal.App.3d 1049, 1056.) 

 

(13) Because the 2002 settlement 

agreement in consolidated Orange County Superior 

Court cases 791315 and 791499 is ambiguous as to 

whether the agreement "specifically" bars 

applicant's claim that former Government Code 
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section 31460.1 is inapplicable and that all OBP 

payments received by him must be included in 

"compensation earnable," extrinsic evidence is 

admissible for the purpose of determining the 

parties' intent with regard to the scope of the 

release. (PFF 23-24; Butler v. The Vons Companies, 

Inc. (2006) 140 Cal.App.4th 943, 949-951; see Powers 

v. Superior Court (Hoffman) (1987) 196 Cal.App.3d 

318, 320: "Release, indemnity and similar excupatory 

provisions are binding on the signatories and 

enforceable so long as they are . . . 'clear, explicit 

and comprehensible in each [of their] essential 

details. Such an agreement, read as a whole, must 

clearly notify the prospective releasor or 

indemnitor of the effect of signing the agreement'"; 

Leaf v. City of San Mateo (1980) 104 Cal.App.3d 398, 

411: "mere recital, as in the release signed by 

plaintiffs, that the protection of Civil Code 

section 1542 is waived, or tha the release covers 

unknown claims or unknown parties is not 

controlling. Whether the releasor intended to 

discharge such claims or parties is ultimately a 

question of fact"; Dowling v. Farmers Ins. Exchange 

(2012) 208 Cal.App.4th 685, 695: "If contractual 

language is ambiguous, we may consider a variety of 

extrinsic aids, including the purpose of the 
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statute, legislative history and public policy.") 

 

(14) Extrinsic evidence, as well as the 

public policy embodied in the CERL, points to the 

conclusion that the 2002 settlement agreement was 

not intended, and should not be construed, to 

forclose applicant from obtaining the full 

retirement allowance to which he is statutorily 

entitled based upon the inclusion of OBP cash benefit 

payments in "compensation" and "compensation 

earnable." (PFF 21-22, 25-27, 29; In re Retirement 

Cases, supra, 110 Cal.App.4th at 453.) 

 

(15) Because applicant's claim is based 

upon statutory rights set forth in the CERL, and 

because the trial court's ruling of August 15, 2001, 

involved constitutionally vested contractual 

rights, the causes of action are not identical and 

the 2001 ruling does not bar applicant's claim under 

the doctrine of collateral estoppel or res judicata. 

(PFF 28; see Castillo v. City of Los Angeles (2001) 

92 Cal.App.4th 477, 481.).) 

 

(16) Because applicant was not hired 

prior to 1991 and could claim no vested contractual 

right to the inclusion of "Flexible Benefits" 
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payments at the time former Government Code section 

31460.1 became effective in Orange County, a ruling 

in favor of class members on August 15, 1991, would 

not have resulted in the inclusion of OBP benefits 

in the calculation of applicant's retirement 

allowance. (PFF 1, 28.) 

 

(17) Because applicant's claim is based 

upon distinct statutory rights which were never 

placed in issue in consolidated Orange County 

Superior Court cases 791315 and 791499, the judgment 

entered November 1, 1992, does not bar applicant's 

claim under the doctrine of res judicata. (PFF 24-25, 

27-29; Daugherty v. Board of Trustees (1952) 111 

Cal.App.2d 519, 521-522; Concannon v. Smith (1901) 

134 Cal. 14, 18; see Boeken v.Philip Morris USA, Inc. 

(2010) 48 Cal.4th 788, 798: "the relevant point for 

our purposes is what plaintiff . . . alleged, because 

that allegation indicates what primary right was 

adjudicated.") 

 

(18) Inasmuch as the judgment entered 

November 1, 1992, in consolidated Orange County 

Superior Court cases 791315 and 791499 provides 

declaratory relief in accordance with the pleadings 

and the settlement agreement, it does not preclude 
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applicant from seeking additional relief upon the 

same facts. (PFF 20, 23, 25, 27, 29; Code of Civil 

Procedure section 1062.) 

 

(19) The judgment entered November 1, 

1992, in consolidated Orange County Superior Court 

cases 791315 and 791499 should not be given 

preclusive effect, since as applicant's claim 

involves pure issues of law based upon undisputed 

facts, and since application of res judicata would 

be plainly inconsistent with the statutory scheme 

and public policy set forth in the CERL. (PFF 14, 

18-19; Salus v. San Diego County Employees 

Retirement Ass'n (2004) 117 Cal.App.4th 734, 739; 

Pleasant Valley Canal Co. v. Borror (1998) 61 

Cal.App.4th 742, 771; Rest. 2d, Judgments, section 

26(1)(d).) 

 

(20) Respondent has failed to show that 

applicant's claim is barred by former Government 

Code section 31460.1 or by the 2002 settlement 

agreement in consolidated Orange County Superior 

Court cases 791315 and 791499. 

 

(21) Because the parties in consolidated 

Orange County Superior Court cases 791315 and 791499 
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mistakenly believed that inclusion of OBP cash 

benefits in "compensation" and "compensation 

earnable" for post-1990 retirees was precluded by 

former Government Code section 31460.1, the 2002 

settlement agreement is subject to rescission based 

upon mutual mistake of law. (PFF 25-27, 29; Civil 

Code sections 1578(1), 1689(b)(1); Harris v. Rudman, 

Richman & Appel (2002) 95 Cal.App.4th 1332, 

1335-1336.) 

 

(22) A number of factors peculiar to this 

case provide additional support for the equitable 

remedy of rescission with regard to that portion of 

the 2002 settlement agreement which purports to bind 

applicant to Resolution 98-001's exclusion of OBP 

benefits for employees who retired after 1990. (PFF 

30-33; see "Developments -- Class Actions" (1976) 89 

Harv. Law Rev. 1318, 1490-1492, quoted in Richmond 

v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 473: 

"'If the factual circumstances underlying class 

members' claims differ, . . . the trial judge, 

through use of techniques like subclassing or [other 

judicial] intervention, may incorporate the class 

differences into the litigative process, and give 

all class members their due in deciding what is the 

proper outcome of the litigation'"; Kullar v. Foot 
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Locker Retail, Inc. (2008) 168 Cal.App.4th 116, 129, 

133: "[No] case suggests that the court may determine 

the adequacy of a class action settlement without 

independently satisfying itself that the 

consideration being received for the release of the 

class members' claims is reasonable in light of the 

strengths and weaknesses of the claims and the risks 

of the particular litigation. . . . This the court 

cannot do if it is not provided with basic 

information about the nature and magnitude of the 

claims in question and the basis for concluding that 

the consideration being paid for the release of those 

claims represents a reasonable compromise.")  

 

 

    

 Respectfully submitted, 

 
 
 
                                                   

        By                      
DATED: April 21, 2017    

                              James B. 
Morell 

        
Applicant in pro per 
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 APPLICANT'S SUPPLEMENT TO 
ADMINISTRATIVE RECORD 

 

Description              
Date   Number 

Orange County Benefits Center record of applicant's  
   2010 57 

  OBP election for 2011             

Orange County Benefits Center record of applicant's  
   2011 58 

  OBP election for 2012        

Orange County Benefits Center record of applicant's  
   2012 59 

  OBP election for 2013       
  

Respondent's complaint for declaratory relief   
  3/6/98    60 

Petition for writ of mandate      
 3/10/98    74 

Respoindent's memorandum of points and authorities in  
 3/13/98   150  

  support of ex parte application to enjoin or condolidate 

Defendants' opposition to ex parte motion    
 3/16/98   156 

Defendants' general demurrer to complaint    
  4/1/98   180 

County's answer to complaint      
  4/8/98   190 

County's cross-complaint for declaratory relief   
  4/8/98   195 

Respondent's opposition to demurrer     
 4/14/98   200 
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Respondents' reply memorandum of points and authorities in 
 4/24/98   212 

  support of motion to enjoin or consolidate 

Minute order         
 4/28/98   216 

Defendant attorneys' answer to complaint    
  5/6/98   217 

OCEA complaint in intervention      
 5/29/98   224 

OCEA memorandum of points and authorities in support of 
 5/29/98   240 

  cross-petition for writ of mandate 

REAOC complaint in intervention      
 6/10/98   257 

REOC memorandum of points and authorities in support of 
 6/10/98   274 

  cross-petition for writ of mandate 

Declaration of Raymond A. fleming in support of respondent's
 6/11/98   291 

  opposition to motion for preliminary injunction 

County's answer to REAOC cross-complaint for writ of mandate
   7/1/98   378 

OCEA notice of motion and application for peremptory writ 
 7/22/98   384 

  of mandate 

Respondent's answer to OCEA cross-petition for writ of mandate
 8/25/98   387 

OCEA's answer to complaint       
 9/14/98   392 

County's supplemental cross-complaint     
 10/16/98  399 

Joint case summary        
 10/30/98  403 

Respondent's answer to supplemental cross-complaint  
 12/7/98   412 
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Respondent's answer to REAOC cross-petition for writ   
 4/16/99   417 

  of mandate 

Order on matters addressed at August 27, 1999 status conference
 11/22/99  422 

Opening brief of plan members regarding obligation of 
retirement 3/30/00  434 

  associations 

Statement of decision re includability of: (1) termination pay;
  7/20/00  462 

  (2) insurance-related payments; and (3) pick-ups 

Statement of decision re includability of in service cash-outs
  11/8/00  478 

  of accrued leave benefits 

Notice of proposed settlement and fairness hearing  
  9/11/02  483 

Third Amended and Restated County of Orange Section 125 Plan
   6/1/11  488 

Fourth Amended and Restated County of Orange Section 125 Plan
   1/1/13  527 

Orange County Superior Court Personnel Policies and Regulations
  9/28/07  566 

Orange County Superior Court pay statement    
   1/7/11  642 

Orange County Superior Court pay statement    
   1/6/12  643 

Orange County Superior Court pay statement    
   1/4/13  644 

Orange County Superior Court pay statement    
   1/3/14  645 
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Matsuo. Dawn 

From: 
Sent: 
To: 
Subject: 

bcb snider <bobsnider58@gmail.com> 
Sunday, April 23, 2017 9:17 AM 
j morell@aol.com; Matsuo, Dawn 
Re: Morell -- Supplemental Pre-Hearing Statement 

Mr. Morell and Ms. Matsuo: 

In response to Applicant's submission of Friday afternoon, which appears below: 

1. The parties' stipulations shou ld be on the record. Reciting them orally at the hearing will be 
sufficient. 

2. With respect to the proposed hearsay being offered: If 
Respondent has an objection, please state the basis for it by the close of business Wednesday. 
I may be able to rule on the admissibil ity of the proffered evidence by Friday. 

I will be on the East Coast from Friday until next Thursday, May 4, but available for our hearing 
beginning at 10:00 a.m. the next day. 
Looking forward to seeing you both then. 

Cordially, 

Bob Snider 

On 4/21/17,.jmorell@aol.com <jmorell@aor.com:> wrote: 

Attached please find my supplemental pre-hearing statement. Also, by way of errata, 
attached is an amended table of contents to my supplement to the administrative record (the 
document at AR 212 was misidentified). 

With regard to some evidentiary matters: 

(1) Ms. Matsuo and I have agreed to stipulate to the authenticity and effectiveness (during the 
pertinent 2011-2014 time period) of the County "Section 125 Plan" documents (AR 488-56S, 
obtained from the Superior Court custodian of records)1 and to the authenticity of the 
2007 version of the Superior Court PP&Rs (AR 566-61, provided to me by OCERS). Please let 
me know what, if anything, needs to be done to formalize these stipulations in order to ensure 
they are reflected in the record. 

l 
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(2) As a "heads up" : My testimony will include hearsay statements made to me by class 
counsel Stephen Silver regarding the issues raised (or 
not) and adjudicated in the consolidated class action proceedings. I believe these statements 
should be admissible under Evidence Code section 1230 as statements against interest (Mr. 
Silver has informed me he will be away on vacation the week of May 1 and consequently 
unavailable to testify) and under section 15(d) of OCERS' 
Administrative Hearings Policy (as indicated in the attached supplemental pre-hearing 
statement, these hearsay statements will supplement other evidence and need not be the sole 
evidentia ry bas i's for any factual finding). 

James Morell 
Redacted 

2 
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OM NOE CO UNTY EMPLOYEBS RETIREMENT SYSTEM 
22D Wellingto11 Avenue 
Santa Ana, California 92701 
Telephone: 714/558-6220 

On,vn M. Matsuo 
Attomey for Orong~ County Ernployees 
Retirement SyMtcm 

JUlfORE THE BOARD Ofi RETIRlUt~[l"fl' OFTHI! 

ORANGE COUNTY EMPLOYEES RETIREME!'lt SYSTEM 

In the Matter of the Application fur Disability Retirement 

JAMES B. MORELL 
Applicant. 

) RESPONDENT'S 
) RESPONSE TO EIEI\RING 
) OF11£CER'S REQUEST FOR OCERS' 
) RESPONSE TO MORELL'S ! UQUEST TO PRESENT HEARSAY 
i •Ji;~TIMONl.' AT HEARING 

Date: 5-05•17 
Time: I 0:00 a.m. 
teferee: Robert M. Snider 

Respondent, Orange County Employee, Reliremenl System, hereby submits its llesponse to 

Hearing OffiQ<1r's Requeot for OCERS' R~pohlc to Morell'$ Request to Prllllont Hc:•1-.11y Tc:sti1111my ~f 

1:lcaring: 

OBJEcn oN NO.I: Rule 14 of the Administrative Hearing Procedures entitled "Resolution of 

Dispute-s abollt Deposiiions and Conduct of Hearings ho, not bee:n followed. · 

14. Resolution of Dfapufo.• aho11t Depositions and Condu<t of Hearings 

The Heating Officer sllall resolve disputes about depositions and conduct of !he Hearing. If not 

made at a H.:aring, a reque:st for resolution of a dispute shall be made in writing and m~y he supported by 

26 declnra1ions. a copy of rh6 deposition or Hearing lr:a.rucrlpt, 1 men,or~nrlum of points and nuthorlties and 

27 a proposed resolution. The adverse Puty involwd shall hove ten ( I 0) dnys after roccipt of ,ueh • request 

28 in which to respond. Ooclaration,, ~ copy of rhe \lcpv~itioo or H=ing 1ransoripl, a mcmorand11m of 

J,MORB~L - l'RE-t-EARING STAfE}AEN"f703 
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points and nuthoritie,, and • prop<U!cd resolution ma)' also aocompany the response. Tbe Ht!llring Ofl'icer 

shn!I notify 1be Pnrtic, and lhc witnc~s(c~) involved of !be Hearing Officer's ~olution of the dfspu1c 

wlthin lhiny (JO) days of the l-lcari ng Officer's n:oeip1 or the udvcr,;c P.irty's rqp~nsc lo_ the ~ues[ for 

resolution. 

OCER.S objects 10 ha,·ing only lbtee days to respond to wbli~ amowits to Apf>ellant's request for a 

motion to de~nninc "Conduct of Hearings.'' Rule 15 is entitled "Conduc1 of Hearings" and Appellant is 

relying on rule ·.s (cl) t~ request rhar he he allmw.rl to s \lbrnt1 h!'•ISJ\Y res!irnony ~, !lie ~eitring. 

OCERS ~ho\lld be provided with the lim• sol forth in Rule 1410 respond, no a 1nerc thro~ doys. 

OBJECTION NO. 2: Until hcarsoy slotcmenl~ c,rc made, a dclcm,in(\tion of whdhcr suoh 

statement complies ,yitb Evidence CO<{o &cction I ZlO or Rule I S(d) C110t1ot be made. 

Evidence Code section 1230 s1a1es: 

''Evidence of a sbtemaul by• declasant h~ving sufficient knowledge of the subject Is nCK 
made in~dm1ssible by the hearsily rule iflhe dedarant is unavailable as a witness and !he 
stQtement, wbon mode, w,u so far contrary to the dcclarant's pecuniary or propJictary 
interest, or so far subjrctcd him to the risk of civil or criminal liability, or so far tended to 
render invalid a cl8ihi by him against another, or ct1:aied such a risk c,f mak ing him an 
object ofbatred, ridlcllle. or sooial disgrace in the communfly, that a 1easonable man in bis 
POsition would not have made the statement unless he believed it lo be true." 

Umil we k.now what the hearsay statemeot(s) is (are) 11 dctenninatioo cannot be n1ade as to 
wiletheJ' the stnt•mcr,t "when made, was so far oonb·ory to tho cieclatnnt's pecuniary or proprietary in1crcst, 
or so far subjected him to tlte risk of civil or criminal liability, or so far tend·ed to render invalid a claim by 
llim against another, or c1-eated such a risk of making him an ob]Cl'i of hatred, ridicule, or social disgr,c• 
in th(; oommUJ1i1y, that a reason.able man in his position would not have made tbc statement unless be 
believed it to be true." Therefore, OCRRS re:quBSI (),sf ony niling on the ndmissibl11ty of any and all 
hearsay st.,rements be deferred until •fter •n argumom con be mndc th•L it either satisfies-or u~e~ not 
salisfy Section 1230. 

Adminis1rative ff earing ProocdtirCA, Rule 15. Conduct of He.trings, nl,o has specific requirements 
for heiu-say statements to be admissible. 

Ruic 15 (d) states: 

"Heursa~ evidence may be u.scd for thl! express purpose, of supplementing or explaining other 
evidence but shall no( be sufficient by itself to support a finding 11nles.s it would be admissible 
m·cr objectio11 fo ~ivil ~~tion~. Evu-y Heuring shHll proceed as though each Pany had made a 
standing objection to all inadmissible h~rsay at the commencement of the Hearing, This section 
shnll not be applicable to writ1en medical reports reccivod into evidenc,, pursuant to Rule 12." 

' 
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W~ether & specific h•!lf'S•Y staternen! \\'as used fQr the express puq,ose o f supple1t1Cllting or 

2 eKplaiuing olher cvidenoc cannot be detonilint:d until the • l•ternont(s) has ncwally been :nadt. OCBRS 

3 rcqu"-'>1 lh•t •t th<' limo of the h,:-drlng, pw-sua11l to Ruic 15 (d), tlial ii plV<<'CU •• though OCERS made a 

4 slruxling objection to all inadmissible hearsay at tile commencement of the bearing and that OCERS be 

5 g.vm the oppo:tunity to bticf 1nd further argue the inadmissibility of any and all hearsay sta1ements 

6 made during the hearing as not complying with Evidence Code section 1210 and/or Rule 15 (d). 
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PROOF OF SERVICE 

f declare !Im lam :111ploye<l in 01'11!1ge County; California, that I am over 18 years old, and that I am not 
11 pony to the Within action. My business 3ddre.ss is 2223 Wel1ington Ave,, Santa /\oa, California 92701. 

Or. the date set forth below, l served the forcgoiny_RESPONDENT'S PRE-HBARING STATEMeNT 
on interested p1rlie, 10 this nOlion by placing the [XI duplicate ori(!inal(s) [ ] lnle copy{ie.s) of said 
Jacument in a sealed envelope in the followini manner: 

lJ (BY U.S. MAIL) f placed s11ch envolope(s) addressed as 1<.hown below for collec1i0n ~•d mailing 
at San!~ Ana. Califomia following our ordinary busineu practices. I am re~dily famili:ir with thisoflice's 
pfl}clice fo1 coUcctlng and proce$sing correspondcn~ !or mai ling. On th~ same day th~t co1Tespondencc 
ls plac.ed tor oollection ond rooili11g, it is deposited In tl)C ordinll'.r)' ,;curse of business with lhe Llnitcd 
St11tes Postal Service in a scn.lcd cnvclof1C with po~tagc fully prepaid . 

[J (BY AlltBORN.E BXPRESS) r placed such envelope(s) addres~ed as shown below for collection 
nnd deH,•ery by Airborne Express wi1h delivery fees paid or provided for in accoohnce with tl',is office's 
pmccicc. lam readily familiar with Ibis office' s practice lbr processing correspondence for delivery lhe 
following day by ,\irborne E/lp11:S,1. 

[XI (BY 'EMA!t.} l csused such docllinent to be emailed to the addressee(s) :llown below. wherein 
suet. email is transmitted that ,rune day in the nrdinar.y rourse ~fh11unc.~!t 

0 (B)' PERSON Al. SER VICE) f caused such d0<:1.1me;ot to be ha.n<l-delivered to the individua ls 
listed below while they wcro et the Orange Co1.U1ty Employees 8.~tiremcnt Systcir. 's office Joeot::d 111222:l 
Wellington Ave., So.~ta Ana, CA 9270 I. 

£XJ (STA TE) l <leclare wi<lcr p~1Jal1y uf perjury under the laws of lhe State of California that the. 
foruguing is tmt and correct. 

ExetUled on _ .,.U,,,4'"/'--"21i,,___,/'--'\u7~ . at Santa Ana, Cal ifornia. 

Dawn M. Mat3Uo, 
Dcclartnl 

706 
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- l'iAME AND ADDRESS O FF.ACH PF.RSONTO WHOM SERVICE WAS M ADE 

2 Robert Snider, Bsq. 

3 bobs11idet58@gmail,com 

4 

ames B. Morell s moreU cl.com 
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Matsuo. Dawn 

f rom: 
Sent: 
To: 
Subject: 

jrrorell@,ol ccm 
WeoReroay. Apr11 26. 2017 11:08 ~M 
Matsuo. Dawn: bob;nide<S8@gma1l.com 
Ro: >;earuy Statements ,nd OC( RS' Attor1oy's un~v• ll~bllhy 

HerewI1t1 are my {appli:ant's) responses to OCERS' stated objections to my antldpated h.earsa~ testimony (please let me 
~now l f a more formal wr tten r11spor,se may be necessary): 

Q~llQ.[ill_QJ: The ;;dm1sslb1lity of hearsay test rnon, is specifieally goverreo bt Rufe IS(d) of the Adm,mstrative 
Hearing Procedures. anc not ay ·Rule 1 4. Rulings on such routine evi::1a11tiary malters should no: require advance notlce 
or an opportunity tor "briefing,," particularly w~en the evidence In question is merely supplement;uy in nahrrA Th" "hAads 
up' t, my Aprll 21 em:;il wa• oolir,tended to coros!ltute a ''mot'on tc, dalermnw 'Conduot of Hearing•," but rather to alert 
u,e rGtcar1>• :ano OCERS lo the ha-rs~y isStlQ In an effort to rnInimize tho tim• roquirad to be dcavot•d to th• l,su<a at lh• 
Maring However, tt the 1eleree Is nollneo lo role oo tho admisslbltlly ,ssue prior to lhe hearing, In full o' tr, r;,•rt (a g , 
oolety under Rule 1S(d)), epplicont hes no objection that procedure. 

Obiecti:on No. 2: 8e(;dUS~1 as :sfsttjy ttbove1 ~ did nol i11lend to se:cek a p1t:t-ht,~11ny ful111if 01, U1e i:i::sut:1 I dit.l 110\ lull/ ~~l 
lor:h the proffe,eo h,,,.r,ay lestimo1y, whloh wl I consilit primarily of lh,: followirg. 

soon ane, rece/Vhig OCERS' MarC/1 20115 11enta1 of my o;,pe11r (AR 1 ~-18), wniCh rerarencecJ for th8 tirsr lime the 2002 
settlement agreement In rne consor1119te/J ol&ss action cases. I contacted lea<l class oounsel Stephen Silver l!Y teiephene. 
In tespon$e io rny q~estioning, aller hearing my explanation cf t,~e /Jases ro, my appeal to t/1at paint, Mr. Sliver stated I/lat 
he had never consiceted whether Jhe May 1992 tepeal al fo,mer Government Cade section 31450 1 might have landered 
/hat s/atuta ineffeot,ve thereaner that so far as he was aware no one had raised a quest/On a~ to lhe app/,cab/My 01 
vaNdf/y of former Government Code section 37 469 1 /J!Jring the course of /he conso'i/Jated class sci/on 11/igarfon; thal ne 
had rleller mvfeWad a~y ar.lUM OBP ptr.1/1.rlnns ap11licP.bl>. to OtangP.. r.t111nt)I Amp/nyRas (I a .. th• rfas.s Rt:lfo,, rrtRmhRrs 
he represon19d), u,st he was unawaro cf t.~e e1/s/ence of,~., OBP provisions contained In the Super;o, Cou!l's P~moMel 
Po!lcias &. Regulations; /Joa/// Ille l'nnua/ Of3P bene(,ts wero indeed M/y payable to 1/1• employee as cash in the e\lenl no 
annual al/ooatiQn 1vas made, such benefits might well have been tfl>ated differen6y /tom •rom th• type of pata~le..io-third­
pa1ti6S '/lexlblc, benefit p/Bn" cenof/13 which W<J'" aalual/y liVgated •l~ewhore in /ho coordinated proc11edlngs; and Iha/ th• 
30/e conskJetetion recelv,d by cfeM aclJon ,m;,rr,bers in eAcifenge tor acc"pla.r,c~ oi lhe, flJtiClusJor,:s .1"( forth m (<esol1,11lor( 
$8-C0t coas1Sta/J of conf,mation It.at Iha Ventt:ra /Jecfs/01> wos to be appl,sd relt-oactll''fJ!f to existing re/1,, e:,. • 

I belfeve that 1116 foregorng smemenrs effect vely oorostltute an aamissfon of Iegal malpractice ana t11a1 as sucn they are 
so fat conlrary 10 Mr Sill/Br's pecuniary interest (he is still pr8clIc,ng larN, as a member of Ralr,s, LLcia, Stern, SL Phalle &, 
Sliver, PC) a,1d created such a risk of maklo.g, timan object ol ridicule In the legal community that a reasonable rran In h s 
position woul:l not haya n~:te thesa stalements unless they were true. I nonethelass concede that a final rul ng 01 
admlssoblllty under Evidence Code section 1230 might best be defetred LJnlll fhe attJa, testjmon, 1s pro';ided at the 
hearing. However. Rule 15(d) provides an indepe1dent bas.s ror the admlssl;in of hearsay 1e51imony for the express 
purpose or supplememing or explaining otner P.llldence ln the record. As set forth al p,;ges 8-10 of Appl can l's 
Sllrp1P.me,1!al PrP.-HAaring Sla(Amonl (F>FF" ?5. 27 anc:f 32). oher Allidanc• in the reoo,d Sllpp,-ins fin<lln,s ~,at ( \) 1s.~l•e• 
regarding the app lcablli!y and continued eifeoweness of former Govorr,menl Code section 31460.1 were never raised o· 
addre,;sed in t>i& consolkiated class ection cases (AR 19-23, 29-5€, 60-487); (2) the legal signifieance of L~a,p~yabl.lty ol 
t"e annuol OBP benef4 as cash wos ne•,ef raised or addressed n the con:10 !dated cla.$~ oof19n c,:oscs .(AR 54~061 98- '0't 
232-235, 242-253, 264-270, 288,289, 395, 440, 446-450, 467-470); enc (3) the 2002 ~et~ement agreement provided ro 
,onsideraOon vs-a-vi• applicant (AR 36-53, 483-<87). Based upon thi& reoord, it would be appropnal• for the referee lo 
1ule pliO!' jo the he>lli!lg lhat the k>r"9uing heamay slaltirnerots ale admissible pursuart( to Rulo 15('1) as supplemer,tal 
am11or explanatory evidence In support or:ne proposed raciual Ondlngs set forlll In PFF 25, 2, ana 32 and ot a.1y 01her 
relevant factual nraIngs warranted oy me adminiSlratl\/e record. 

Obieotlon No. 3: tam uncer.aln what type of shov.ing cl unavailability Is requlriid undet Evidence Code section 1230 
(re5pondent cites no author ty), but I am pre~ared to otrer e·1iderce of Mr. Silver's unavailability at the hearing II 
recessary. 

Respectful y suomitted . 
.lame• B Morell 
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-·Ol'igIna1 Message---
f rom: Ma1Su::>, Dawn <dma1suo@ocers.Of9> 
To. bob snider (b0bsnider58@gmall.com) <hotsrlder58@gmaILcom>; Imorell <jrnorell@aot,con> 
Sent: Wed, Apr 26. 2017 4:48 pm 
Subj~ct Hearsay Statements al1(J OCERS' Attorneys unavallab li ty 

Mr. Snider, 

Attached 1s OCER5 Response to Mr. Mo;elrs staternents ttiat he Intends to present hearsav sta:ements during the 
Hearing and vour request tnat OCtRS prov1de ob;ection; b"! end of bus;ness todlV, 

Please ,tso note t.,ot I wil l be oot of the office Sltrting tomorro'N and will not return until Frld•f, May S"'-the day of the 
hearing in this matter. 1 'NIii not be ava IaoIe to ·respond to anyth ing furtner on this matter u,,u the Clay ot ,he nearing. 

Dawn M. Matsuo 
Orange Cot:.nty Ernpioyees Retirement Systetn 
Staff At1orney 
dmatsuo@ocers.org 
(714) 558-6220 

' 
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Matsuo, Dawn 

Ftum: 

Sent: 
To: 
Subject 

bob snde~ ...-bobs,,ider58@gm~ l1co,,,;>' 
Th•Jrid.y, April 27, 2017 10oe PM 
Jmorell@aol£Om; Mauuo, Dawn 
,ieaisay ~tatemerts aqd OCERS' Attorn,)l's unavallabtllty 

Mr. Morell and Msi Matsuo : 

As I read the Policy for Administ rative Hearings, there is no ruie spec1fically covering 

evidentiary disputes. I don't believe Rule l4's 10-day period for responding in dispu:es over 
depositions .ind tlic conduct of hearings applies to hearsay proffers and object-foi,s. T~at said, 
I'm disinclined to rule now on Applfcant's proposed evidence, particularly since Applicant was 
not seeking a pre-hearing ruling and since Respondent was unaware until last night of the 
specific statPments being offered, 

Therefore, I think our best course of action is to take up the evidence's admissibility just 
before testimony begins. This cou rse is conslstent with Ru le lS(d)'s directive to assLme the 
existence of standing objections to inadmissible hearsay at the hearing's commencement. 
Both parties should feel free, though not obliged, to add to t he points already made, either 
orally or In writing. 

Cordially, 
Bob Snider 

from: jmoreil@aol.com [jmorell@aol.com I 
sent: Wednesday, April 26, 201711:07 PM 
To: dmatsuo@ocers.org; bobsnider58@gmail.com 

Subject: Re: Hearsay Statements and OCERS' Attorney's unavailability 

Herewith are m•1 (appl ic;int's) responses to OCER<;' stated ohjections to my ant icipated hears;iy 

testimony (please let me know If a more formal written response may be necessary): 

Objectlor No, l : J'he admisslbliitv of hearsay testimony is SP!!clflcally govern.ea by Rule l!>(d i 
of the Administrative Hear ih!l Procedure,, and not by Rule 14. Rulings on such routir,e 
evldentiary matters should not require advance notice or an opportunity for "briefing," 
particularly whtm the evidence in question ts merely supplementary in nature. The "heads up" 
in my April 21 email was not intended to constitute a •motion to determine 'Conduct of 

Hearings," but rather to alert the referee and OCEKS to the nearsay issue in an effort to 
minimize the time required to he devoted to the Issue at the hearing. However, if the referee 

JAMES_MORELL_0252 
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is inclined to rule on the admissibility issue prior to the hearing, in full or in part (e.g., solely 
under Rule 15(d)), applicant has no objection that procedure, 

Objection No. 2: Because, as stated above, I did not intend to seel< a pre-hearing ruling on the 
issue, I did not fully set forth the proffered hearsay testimony, which wil l consist primarily of 
the following: 

Soon after receiving OCERS' March 2015 denial of my appeal (AR 16-18), which referenced for 
the first time the 2002 settlement agreement in the consolidated class action cases, I 

contacted lead class counsel Stephen Silver by telephone . In response to my questioning, after 
hearing my explanation of the bases fo r my appeal to that point, Mr. Si lver stated that he had 
never cons'idered whether the May 1992 repeal of former Government Code section 31460.1 
might have rendered that statute ineffective thereafter; that so far as he was aware no one 
had raised a question as to the applicability or validity of former Government Code section 
31460,1 during the course of the consolidated class action litigation; tha t he had never 
reviewed any actual OBP provisions appl icable to Ora nge County employees (i.e., the class 
action members he represented); that he was unaware of the existence of the OBP provisions 
contained in the Superior Court's Personnel Policies & Regulations; that if the annual OBP 
benefits were indeed fully payable to t he employee as cash in the event no annual allocat ion 
was made, such benefits might well have been treated differently from from t he type of 
payable-to-third-parties "flexible benefit plan" benefits which were actually litigated 
elsewhere in the coordinated proceedings; and that the sole consideration received by class 
action members in exchange for accepta nee of the exclusions set forth in Resolution 98-001 

consisted of confirmat ion that the Ventura decision was to be applied retroactively to existing 
retirees." 

I believe that the foregoing statements effectively constitute an admission of legal malpractice 
and that as such they are so far contrary to Mr. Silver's pecuniary interest (he is still practicing 
law, as a member of Rains, Lucia, Stern, St. Phalle & Silver, PC) and created such a risk of 
making him an object of ridicule in the legal community that a reasonable man in his position 
would not have made these statements unless they were true. I nonetheless concede that a 
final ruling on admissibility under Evidence Code section 1230 might best be deferred until the 
actual testimony is provided at the hearing. However, Rule lS(d) provides an independent 
basis for the admission of hearsay testimony for the express purpose of supplementing or 
explaining other evidence in the record. As set forth at pages 8-10 of Applicant's Supplemental 

Pre-Hearing Statement (PFF 25, 27 and 32), other evidence in the record supports findings t hat 
(1) issues regarding the applicabi lity and continued effectiveness of former Government Code 
section 31460.1 were never raised or addressed in the consolidated class action cases (AR 19-
23, 29-56, 60-487); (2) the legal significance of the payabi lity of the annual OBP benefit as cash 
was never raised or addressed in the consolidated class action cases (AR 54-56, 98-101, 232-
235, 242-253, 264-270, 288-289, 395,440, 446-458, 467-470}; and (3) the 2002 settlement 
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agret:rnent provided no conside ration vis-a-vb applicant (AR 35-53, 48'3·487). Base-d upon th is 
record, it would be appropriate for the referee to r ule prior to the hearing that the foregoing 

hearsay statements are admissible pursuant to Rule lS(d) as supplemental and/or explanatory 
evidence In support of the proposed factual findings set forth in PFF 25, 27 and 32 and of any 
other relevant factual findings warranted by the administrative record. 

Objection No. 3: I am uncertain what type of showing of unavailability is required under 

Evidence Code section 1'230 (respondent cites no authority), but I am prepared to offer 
evidence of Mr. Silver's unavailability at the hearing .if neoessary. 

Respectfully submitted, 
James B. ,Morell 

----Original Message----· 
From: Matsuo, Dawn <dmatsuo@ocers.org> 
1 0 : bob snider (bobsnider5B@grrtail.c.om) <bobsnlder58@grnall.com>; jrnorell 
<jmorell@aol.com> 
Sent; Wed, Apr 26, 2017 4:48 pm 
Subject: Hearsay Statemcn~s and OCERS' Attorney's Un.D11ailability 

Mr, Snider, 

Attached is OCERS Response ta Mr. Merell's st.itements that he in tends to prese111 rearsay 
statements during the Hearing and your request t hat OCERS provide objections by end of 
business today. 

Please also note that I will be out of the office starting tomorrow ahd will r,ot return until 
Fr iday, May 5th - the day of the hearing in this matter. 1 will not be available to respond to 
anything further on t his matter until the day of the hearrng. 

Dawn M. Matsuo 
Orange County Employees Retirement System Staff Attorney 
dr1'atsuo@ccers.org<maHto:dmatsuo@ocers.org> 
(714) 558-6220 
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AOMINISTRATM RECORDS 
Ja.mu 8. MoreU 

Dcwrintion 
Lener from Morell to Jenilee 
P,mOMel Polkies and Reoulation,, OC Su.,.,riotCourt 
OCBRS u,ttcr to Jamc:ll 8. Morell 
Oran•e Counrv ERS Retircmen1 Benefit Estimate 
OCERS Leiter to J:une1 8. Morell 
Letter from Morell to Steve ~l.ai10Y received 12/01/2014 
OCERs Letter to James B. Morell 
Letter fiom Morell to Steve Delaney 
Boud of Rcti~ mcnt. OCERS RESOLUTION 98-0Ql 
Judgement i11 Orange County Superior Court Casa Nos, 
?91315and 791499 
Order Aonrovin2 Settlement /\ '"""ment 
Settlement A nl 
Judicial Council Coordination Proccedins No. 4049, Tentative 
Dec;i:sion Re: Ornn1te CoUJ1tv R.e>Qlution 90-1551 
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D-o1te Nwnhen<sl 
6.123n0I4 I· 2 
12/l 812-013 3-5 
3,'26/2014 6 
3/25/2014 7- 9 
919/2014 JO 
6/23/2014 11 ·1.5 
312ono1s 16 • 18 
6!1512015 19 -2l 
2/16/1998 24 -28 
11/1/2002 29 - 31 

11/1/2002 32 • .34 
9/12/2002 35 • 53 
8/14/2001 5<4 • 56 
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APPLICAN'l"S SUPPLEMENT TO ADMINIS~l!A'l'IVlil RJ:CORD 

Doscription 

Oraugc County Benefit., Ccn~e1 n,cord of appclcant 's 

OBP ~lect1on for 2011 

7.010 57 

Orange County Benefit~ Centet record or appl\cant'$ 

OSP elect~on for 2012 

Utange County Benefits Center record o! appllcant's 

OSP election fot 2013 

RospondcnL'& complaint for declarAtory r~liet 

PP.\itlan fnr writ nf m~rdAt~ 

Rt!:tpoind~nt 's mc~,andum of point3 a.nd -&!Jthorit.ies J.n 

•1Jpport of ~• p.HU applicatiori to enjoin oc conclolirl-'lte 

C~fend~nta• oppoait1on to ex P•~t* $Otion 

Cofend.1..ots. 1 g,:::n'-r._,l demutror ~o com}\l.l~nt 

Couf\ty' g &r.sw•r to eot"t')laint 

Count.y 1 $ c:roH.&-corip l.n int: for docl.Jrat,t,, y tt: I let 

Ac~pond¢nt•~ cppo3ition to demurrer 

Detenoants• reply to O?positlon to dcrnetrer 

Minute oi:dcr 

Defendant a.ttox:ncy.:s • answer to cou1plo1nt 

CX:EA ,;c1111p laiot in rntervention 

OC:Jlll nemocJnaum ot: poincs a:io auchorltles in support o! 

cross·petitlon for w1it or mand~ce 

REAOC complaint: .in i ri'te.rven-:.ion 

REOC memorandum of points al)d outhorltie• ln •upl)<)rt o! 

cross-pe~ition for writ ot mandate 

Declaration of Raymond A. tlemlng in support ot zespondant's 

cppos1tton to motton tor prel1minary injunction 

20l1 

2012 

)/6/98 

l/10/98 

3/13/98 

J/l~/99 

4/1/98 

4 /ii /98 

4/8/99 

4/1• /99 

4 i24/98 212 

4/28 /~3 

5/6/93 

:)/29/93 

5129/96 

6/10/98 

61\0/99 

6/l I /98 

County's ans.r to RF.AOC ctoss-co,nplaint !or 1-1cit of mandate 1/1/98 318 

OCE/\ notice ot 1r.ot1on and appl.ication tor peremptory writ "1/22/98 
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60 
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lSO 

lS6 

lBO 

190 

195 

200 

216 

217 

224 

210 

?.57 

274 

291 
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ot tr..andat@ 

Reapo~dent•~ a~sw•r to OCEA c~os~-p•tltion for wr1t of in.andate 

OCEA'• ~newor to eompl~lnt 

County 1 • supplemeni:al ero,;s-con,plaint 

Join~ c,se •UfflM~~y 

Respond~nt's &nswer to supplemental cross-compl~inl 

Rc~ponctent • :1 :zn!;WC l to REJ\OC cio,:,-pc-t it.iou fol writ. 

o-f lt\.l.nd.2 to. 

8/~S/98 :187 

9/14/9$ 39::? 

lO/lE/98 399 

10/30/98 •OJ 

l2/7 /'JS 412 

4/16/!19 417 

Order on matters addre,,ed et Au9u~t 27, 1999 status conference ll/2~/99 422 

Operu.nq br1ef of pl.on nember.> n,gjtrding obli9•tlon ot ~eti rement l/30/00 4H 

,btJ.$OCi d t.ion..s 

stei:u,er,t of dec~•ion re incluoabil lty ot: (11 terminn,: i on pay; 

(21 i".suunce-r•htod paymerit,; ,.,,d (3) picl;:- up~ 

Ste~ement of decielon ce includabill~y of in ~crv~ce cash-out~ 

u! ot.:c.:i ut:d l~ttiVt' ':Jene r i L:, 

Nottoe c! proposed ,e~tlemenc and !d1:ness hearing 

'l'hlr<I l\menoea ano R,,stareo co·~nt:y ot Orarl1,j'\! S&ctioD 12~ Pl ~n 

fourth J\lnenoea and Rest~ted county ct or4n;e section 1z~ ?Ian 

orange county superior court E'crsonncl Pol1ci es and ~egnhti<,na 

orange county superior Court pay nalement 

Or,mge County Supei:10c cou.ct pay staterocr1t 

orange County Sul)erior Court pay s t,,1 t erncn t 

Orange County Supenor Co1Jrt p~y statement 
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9/11/02 HJ 
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Ms. 8UZ.U"8 .ie!llil& 
Me!1111cfllefwles0nclor 
Cl!IIIQI CounlyEln~ ReUnmeot 6yitem 
2223 E ~ A-, &Me 100 
S.'111t~, CA8fflt 

Oe#Ms . ........ , 

Jamos B. MoAII 

.anaa.ao1• 
RECEIVED 

JUN 23 20111 
0nli'Q6 C00<1tytm',;,<>)'l!OS 

Relliamcnt Eys'.s."11 

011 felltully21, 2014, I ralhlldl'illmm,pa,alllon at• SW){Reltlllffl'I AIIOIMVwllh flle~Counly 
&lperiol'eo.t ~ I btllwt I t,,50).C'JO WIiii '\)jll/o(lajbnM"IIMI ~ eidllded from lhO 
c,taJIMJon Ill~ wor•O)ft\AII.-J.a an\abfe• •• ....,,,.li,1Q ""tllOflllll, ,..-111110wa11et <•~~. tem~tlllslCll)ellfaftllo'6t:'1lllfori. 

-Ccm,enution' - ... ~.,..i .. _, GIii of~ QfMict n,,..., pl.is q­
«Mded Ihm I membel's MQeS 1to, .-• If• inln a d1l1 rl9t!cans,en dra ... , bl! dots t!Ollndudillllt 
moaetall llllill8 of f>Cll'd, ~ . Ml. iluldly, Olliller 41it,/MlUOfil Ullldled ID a IIWl'Olf, • (GIM,mw1 CM6 
IICliofl 314eOJ"RNI ootn091illliod llllW IIII-. WutJ ~llfon ellNllle"' I l!Mb«OJIWI llny 
1111M i,ellSfiedl!d ~• lllllffllw• 111 Wnttie tltM 1111 or she hl"QlM,,._. Im .Aw,il!d. ,.. thl t1tdle 
-In - -dlnro the 1!11'118 yMn, llrnedalely p,ececl,,o his er hlf 1116111,ent •••• • (~ COde ee.:aoi, 
314112(a)J I~ CffllllNng lllea SUIL!les. M/ IITllllrJ !r -, ~ are to be i'etoMd In ltMJI Ill Iha 
pe1111c!ier, IYlllllfl CW'AY Ptn'Y /!!J«D'. MIi v flOll'1 ?! 84WIWII (19117) 18 Cal.<1111 <183, -,~ 
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ARTlo..t IX • IUIM.BURSEMI.NT PROGRAMS 
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a.id flam.a Reo...ww, Officer IWI Mli~ CM Aulfw.OW.Oll<r la llTitmg d piym,!lla 1D n,, 
mMC lo ooplO)leea. s.. .. ..,.;,;_,., d>olleoct.etitnu .....,_ fl,, t!lo ~•.cw.,, ~ ·~-"""-,._ 

0 . Qi~ · • ,..,.i.r. li.ailOCI o:m or~ cll!>ioY~ iac:liaiWo 11> ,_;,,, die 09iioool 
bc,,tllrprovid44 I» or• it~t0mb- COJ11)1oyo4 ill U(i;ailr f\dl.,.. ~ la 11,o 
Cc,11ldc,11ial/M-gan<atih-!<tt'oilal Orc,ip u acdbcth lo Aniclo XIX. £mi>IOJ«. h1n:d « 
J1""M'QCI all:, .... ..,._,_,..,, oh p1u,..;n bcdip'bk r., •oplioaol btod,1.., • po,... 
blsb do: 11...i d,y al~ a..i.k follawi-S do< ""Cllt)'<:I.,.. dly in III tti&iblc daulfb!ioG. 
l!inpioy<tl In C~lliblo clmifi<Acm• ""°....tJIIIT-dm: ,ml bc~le IO i=i>< !Ml opcloul 
bCIICl!tCQM1Jten1 Willi COlllty o.tOruiee ~icy nw fG'l-lime eapro,ces 

E. A"'/ porticm or 11,t o,,,1 .... l bcncfd DOI incum:d within lie plan period lbMI lfflllJl1 c-1 OI 
eou.ry r....i.. 

F. Clai,n.c lli&IJ be road<' co (omu pzovidt4 by dleCoual)' oa .,lncJ, clanunt d,cwu lho ~ 
o{ttrvic,, roul1ied M~ Ill ffl<: pl&,, ... date& QCe,cpcosu w,n Ul<UJ'IOdby~c:iaJmol ot 
clip,le dcpc:admts, by wbanueM« '!U prowled 1114 .. - • llcilta dai'llt<I. The Coi,nly 
O.alms At!minlmlro, shall~ alalms ,llhmiued v.il!I ,c1cttmtioo WKler ptnalty ot'l>crilltY 
t\lACd by, the tlaiuol s,d IPDrolff ll'J die CoUIV of'Onmac. 1\e Coury will GDIIM'C for 
P4Ymtnt oaly illo,,o d4ims wloicb .. IW>fll!>llllitd bi> tbnnwmc•lioo IIMl1 u digihle ~ IL& 
b.:c<> incmrt.d du riot k 1)1.u, period 

Sl 
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I 

°"'""'"......., 11o ... _,., 1'1>Cl0, __ ,.. 

..w ......... , 

MO/Ch 26, 201• 

James e. t.toni11 

RE: Aalollffi Number XJOMCX· 
• 

Dear Mt. Monall, 

COngl1lllulallclm en ywr ,-it .etlie.nent with the Orwige Colint( Employees 
Retilement s~. -Vwr f'80!111ll8111 e~ dale is 2/l1'2014 end ~ cunent 
rno«dbbr IMPWMRI II $6,836.72 Cs,ols). This is a l1'nlime beGett with ann1al 
cost« IMfv ~ts each Ajffll. 

YOUtftllll awragetallfy 1$ $11,781.94 uang Ul8 meaeul1ngptl100fl"OITI 
2/7l'l01111121&'201•t an· Afri 1. 20tt OCERS will issue a payment of 
S7, 7811.98 wf,lth C0¥8lS all benefits p,lyllble 1o ~ retroadi\le II) 'fOUt retife.1e1t 
d_,. 

If~ donot ag'M WIUl 11lls de!fJmll!llltlon, yau lla\l'& the ~ ., lmetlG 
decision llMIIWlld. In order to emrclaa this right. YoU fflU9t aubml • writtlln 
appeal to t11e alt8llti?o « Ma. Sumr1n& Je111lu,, Mernb$1 S.niQe$ Or«tOO', within 
ninety (IIO) clays fl the date of flD leller, . 

5""""'"~ 
Retlrament Prograll" Specialist 

OAANOE COUNTY £MPU>YEE$ ltETIIU:MSNr SYS'fl!M • l11JE, Wt/liJlflNnA""'•C. Sidi, IQ?. &irll>AIIC. C4 9170/ 
r,tqh-(7/4)SJJJ.d11)(1 T1111(1/I) ,n-w1 
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RI.II Dale · 03/25ll01• 
RlaJTl,n,, ; Z:23PM 

111H: 
Dato QIIIHl,1 

Sepanltlon DIIII 
S..-T)lplt 
Projecnd Rell-Ono -.,o. 

Orange County ERS 
Rttin.ment Benefit Estimate 

02fl0/201, 
SetwA llathrnent 

. ~2/21121)1, 

JAMY 11. IIORS.l 

-Pwmnt hoc. _ ........,_. 

beer ~ 

Ao&M:A ts••~-.-.-,---~- ---67-.882 - ~tlty,e 
Pr,; n..«9¥ IROJAS t.-lln- Ar 
FAS 0.. llalgii: 02/07/2011 ID 1)2,lM!/2()14 C-. bfund 
"'9l~l't«tnn"'11to.t.: 04/06/1000 
flnla&ell>kRotJ.-.ntD• liocl&PCl•:~ 

S.,.,,..lnfonn,&,, 

~~ iikiiLMrw 
10.~22.4~ 0.00000 

111"'22•2 0.00000 

"''"'''' •• e ._ 2.08010 

U)91~ 

CJ.liil027 X f 11,7111,9' a lll.mG,n 
susc.n 

u .. , Id , mQJAS 
Pago 1 

-

-. . 

.,..,., .. 
. ! 21AOIS2 

11.4111/li 

~ 
j • 4 • 

•' 

"-Fedor ToAlthe 
lllolhAllve 

To 
-..DtaFJ..t 

· 415 eel ~-
. . ;l - • __ _,.0..,.§F.=- __ . J ll, 13Q,~ ltlllM. 

Optlon3 

Option I 
Opdon4 
UYnodflkl - u. 

P.,..-o 
Opllon2 
oi,tlon!i 
Opllonl 
Opdon4 
Ul'lnlO<liflod • Lt. 

JAMES_MORELL_0264 

0 ~ $ 6,'4e9.40 
0,99042 s e,at?.23 
o.~ se,a12 . .2a 
umo , uso_n 

,s,234.l'O 
,o.oo 
10.ll0 
ao_., 

TaElfede1118enalf 
r_ • Ta 

$ e, 130.54 I $W1M 
$ C,,'469.40 $041.Gi 
$8,812.23 t89U4 
S 8.1112.23 $8111.A4 
s e,a:16.'2 •--1:l 

44196'5 

S-U39-~ 
$6.'"9Ml 
,,1112.U 
JUt2.23 
le,838.72 

P l tu;u8 
P 1$11,672.eG 
P /$11,572.06 
P/$11,TtlS,64 
PIS 11.&n.116 

~ T.n NtilRall-B!!neJlt 
$ 0 .00 $6,548.00 
so.oo JS,828.38 
10.00 $0.118.78 
io.oo i &.i10.19 
SQ.00 se.~.eo 
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~ 0;;1<> ; 0$/2$/2(11-4 

/ . _ , .Tn!o:Z23PM 

SSN: 

0$te OI 811h: 

~~. 
02/07/Z01tt> ozitMOri~ 
02/lt/'l011 la 0'llbln011 
02J2&'JJ>l1 lo 03/10/2011 
03111 /2011 to 03124120t 1 
03/2Sf2011 ID 04/o7/Z011 
OW1120t1 1o ew21 no, , 
cww»t11110SIWlOl1 
0~1 lo W111120H 
OW/2011 lolXl/02i"l011 
Ol5I03IZl 11 Ill 0!/18/2011 
oet17 f.l01 I la all30m 11 
07~tl:l!)l11o07/1<W>l1 
0711tim11 IQ 07/26/2011 
07mn.Df1 ll)al/11/21)11 
Ol!/1212)11 Ill C8l2Sl2011 
Olll'2Cl!2011 lo ~, , 

00/08m1, "'oamno1, 
09/231'21)1 I lo 1 II/W/20, , 
10t'll7/2011 111 1llf20/2011 

Orange County ERS 
Retirement Benefit E8tlmate 

User ICI : lllOJAS 

~2 

JAMD IL NOltEU 

biiiiofBirih 

tr,.,, 
~ ~ ~ ""' ~ 0;0917.k- -- - 05'ttrz0n1DOCW1f101l" ·- -.r;;-140.Glr- - ----

16,140.52 Oll'llt/2012 lo0&'14'.l012 $ 5,14t,62 
S&.U0,52 06/1 ll'2012 lo Ol/2Nl!J I Z &11.ta.12 
16,H0."2 OG'2Sll2012 lo Ol/l :l.!012 • 10,2&.22 
S&,140.42 07/1IW2012 1107/2d/20U • li,140,62 

U ,140,82 07127121) 12 la 06/09t'2012 $15,1.a.& 
le,HO.il2 08/1IV.ID121ooe/2lf2012 Sli.'40.81 
111.uo.«2 oe/24'2012 b00/0C/2012 Sll.14t.42 
f e,140,ez 09'01'iZOl211oemtzOU J:S,14 .62 
U.1«1.82 04n1fllJ1211) 1MM/2012 t&,140.82 
I !.1<I0.82 10092012 lo 11Y18/2012 SS.140.«? 

,io,2:58.22 10/1~ 2 lo 11/1)1/2:H 2 fll,1-40.82 
H,1'10.112 11/02/2012 1111/15/201 t to.t•.ez 
Ja,140.62 t1/lffl121a11/29/2012 I 0,140.42 
U .140.82 t 1 /30r2012 lo t :1/13/201 Z S&.1.C0.82 
111.1~.82 12114'2012 Ii> 12127121112 tfi,1.0.8;! 
$ 0,140.«2 tlll.G'2012 Ill 0 1/10/201) fli,140.& 
H,1«1.G2 01fl 1.'2013 11>01fl-wJ13 Stl,140.B'l 
l 15. l<I0.02 01/25'2013 tocmo?/201 S 10,140.82 

1Cf2t~ t ..,-,,~. l !,Holl ~ ,3lo"MJ2VM13 -i i..140.62 

11/0ollZn I ~ 11/11/2011 '15.1~.«Z 02/22,2()1310 03/07/201) .6,1-40.02 
1111 ~ 11 111 12/01/2011 $ 5,1'40.CZ 03.08'20131003/'lla,! S f 15,140.02 
12/01.l2011 ti, 12#15/2011 $6,1-40.62 03122'21l1SID04/IW2Jl13 $1S,140.el 
121\8fl0111D 12f.2ll/2011 • 15.1«1A2 OoUl5':l0131C>lkl1812l13 $ 6.140.62 
1213M011 ID01/121.21>12 U ,1-40,U M11Cil::!c1l11C>OtA?21:!0l3 s &,14.et 
0V,a/lal12 W ov;ICl/2012 l&,1-40.~ 05o03'2013 II05111112013 $1S,1._GZ 
01/71/2012111~12 ,e.m.90 05/17l201 SID 0E/30/201S 15,1.40.Gl 
02/10/2ll12 Ill W23/2012 1 S.U0.82 OSl31l'l018 ID 011/13'2013 S6.2111.CIZ 
0~12 110 ~12 l 15. 1'40.82 oet1""201 ~ lo 06/27/201 tl 5'6,168.112 
03/0W'.l01210 03/22r<i012 U ,1..0.ISZ 06'21Y21JUll07f11/201) $10.51•.la 
03/23/'l012 lo 0U05f2012 ,5.1-4().112 0711~1Sto07mt2013 $ 8.,284.82 
CWOU2012 IIO 04/10l'201:l $6,1~0.$2 07~1!11>~1$ Sli,261.82 
04/"l1l/201tll0~2 • G. 1-40.1)2 06'0&'201Sll>OMM013 $6,2:00,0'Z 

0Wl/2012 IIIOS'17~12 '6,U0.02 ~ 8 11) 0811W21113 5',Z00.82 

' ' 
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Orange County ERS 
Retirement Benefit Estimate 

v.o, 14 • IROJ'-3 
P<90 3 

SSN: 

D,lo Of Birlh: 

•• • 
oe.w.'201S II> 09119m13 
08n0r.l0l3 Ill 1WOY,I01S 
t~ IS Ill 1~7/l01S 
1ll/'llll'Zl1111> 10/3\llll13 
• 1j1111/:t0tttr1 V1ffl1$ 
11115/2011 IO 11/2&12018 ,._, 

.,, 
$5,2«1.tt 
$ 11,2118.82 
SS.2fl1U2 
$5,2!1U2 

- t,c;,2110~t•· ·--- -

$6,ffll.el! 

JAME3 I. MOREU. 

• S,208.62 
15.2tl8.IS2 
_s S.:168.1!2 

C)IJIOf2014 .. 01/'nl201• I 1,268.82 

1-~ · - ~o,G!«tz 

Mr-, COpWrMI IBnla,y noc:onf .,.IWO coh outa of •lck Ima,. (14 lllm•) ""'h along wllh- _, hOUIW 
,&1111c.,Gllllhau1L 

~Item: 
2p«y penod,t 91f111Cro ...,.._~09 
T-WG6.C>) 

Olt~, 
Wh .. fNtty.tlof1--n-laf"'Vlda---lnto~. ---lllmUd IIO,epnl.-1 .. 
wd:: • .,only, Th.NCI :'.51»-w Mlpwymenl vf wry ,-lncl_,_Rtd/~ .. f'll(aolWI)' optn 
.. .-pvn;,...-,i,-, f ~ . ll.a.o-tt\llt_,,....,p,q,td Jll,JOIII•-.. TM 
tklMbtotllt<ak;et\tllonmo,ydmt<-d""lo-"""'9Nend/\nwt1..UO.,._ Flntdt..1'11t_may...., 
i,. :aff t I "1 c'-aft ID fl"""l.n Im, fwthwo. boo1Nllta .,__,-rt..~ by ........ In t,,d,,rol 1ml 
fCllliltal ..... All<>, U\la Ntlm- - 11111 !'lftoct ~-..,...,..-,1,; .,,., _ _,__,...,,......,... 

.... ,.....__ 
9 
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n,, ui s."'1u1.."' 
(AnJU!A."1 

~I\A'-Clt ~.,.1, 
C.,.a.,~1'1&1/ IJUJ\ lt'I 

CMl l\.,,if ('-flt'\ 
r "111 ,~h.M. J~\111 i•< 

'--""'-·"jM, 
Q1111,..umc CAtt.-. ,, 

o, •. , irnlf>l't<lf 
t!t~.A:Anl .. t'l,. U.,..._fl fH 

N,¥)m,I---" 

fl-. ,\/'<"" em.."' 
&•"·''"u 
Rt11~~t't!S\'11'Mf 

ClkA"'IW ¢II.MY,,, 
~v,...-.•., 

,..,,...,. .. t:o,•!'4-ff 1Jt.l.V..,r 
l_,..11\t!/bVICU 
f'\¥L-..-A\•J--lf 

f1111',~4 CY&lffl'l../¥M 
A,11~·11~11C1~ 
Cu\.O.•lWOI 

"""""" li,'\"Ul"t ~ .. ",. ... ..,_,.\_, 
dlA\.11.t(.'f)li"ll \ 

fM""°"''~ nl\oi 

~J"'*""' 
"'1"t••·· ' '"""" 

\. '.,_tJl'll'l,lii,:i , ""'Ill"' 
""'-

11.04....,IL\'T\."J\ 
l\i,ttrd ir('llif.._.l 

1•'1"11~ ..... t -1'• ,._,,. 
(.'.-o.11'\!W;i,.•--· ... 
1'1f\l' Wl!.ll• A\I 

S•J>tember 9, l014 

Nr. lamos Mortll 

Coar Mr. Morell, 

This Is In resp0115e to your letter of June 23, 2014 regardtna your monthly r!tltemenl 
::ill11w:inco and your rcqUC$t to have ttle $3,500.00 Optional ~Mfit Pa~mcnt (OIIP) 
you received Included In your ffnal 1verage salary. 

Rllsolutlon No. 98-rol ~s adopted by tile ~ard of RotlrGl'llttnt In febru;f'i 1998 
spe<IAcally ldeotifle, tlle catogo(i,. of pay that are lncludtd and excluded frofll • 
re!J1!ng rriembe(scompensatlon eamabte, lh!J rvsolutiof'l Is wed In conjuf'1ctlo11 'o\ffl, 
the appllc.able emplovee Ml!mor111dums of Und!rst11ndln1 ar salaf'i agreements to 
de~m,lne l" c•dl retiring member', c:alwletloos w!ilcll pay lte.l'IIS e,re !"clodod " ' 
eKcl~d~ fi'om conslderatlon . 

The llesolutlon spKlflcally excludes flexible b,neflt paymenu /or emplo•1e .. retiring 
after Ja~uary t. 1991 from being cnnsld,red coinpenu11lon eim1ble. lhe Optional 
Benefit Payment vou recetved ls a ffeldble bentfft payment and slm;e you retlrtd after 
Janij•rv I , 1991, your OBP pavmtnt(i) Is eKduded from vour compensation eam.al:le. 
Your appeal there/ore mu$t be denied. 

If you do not agrae with this detennlllatlon, you may ftle an appeal wlth1n 90 days of 
the above date, by sendlnl a letter to the attentlon of Steve Delaney, CEO, at OCEIIS. 
2223 £. wemnr,on Avenue, suite 100, S~ta Ana, CA, 92701. 

Very tnily yum, 

tlRI\NC,r C'.OIJN"'Y EMPI.OYf.F.5 RETIRIMENT SYSTEM • 11.!J €, H,/liiltllm Al<..,,. Swr tnll. ,<,111;,i Ami. C• 111111 
T,lu1J,.,,., nt,1 $j//.t,Jfl0 ;.c., (7"' JJ,V-61JI 
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Mr. Steve Delaney 
Chl4f EXeoitl~ Otl\c9r 
OrMg& Colny Employaes Renremant 5Y8111111 
222~ e:. Wtllnir.on A-.Je. Suite 100 
Sa.ntJ ,t,na, CA ~?Q1 

Cea- Mr. Oolaney, 

James B. Motel 

By i.&r of SaptalllD<!r Q, :20'14, OCERS denied my .iu'le 23 letw ~j (auached hereto 
andinco<pOl'flled homln by refe!Efl<ie), v.tieraill I mquesled lh8I 11111'35()0.COalll'k.lalbenefrtl 
iecelw,d under fie a,pe,iQrCourta '()ptiooal BeMIII Pian· belndul«t i'1 "ca\'ll)e!\setlon 
earnabie· fOrpupo- afdeterrnlnlnl) my relltementsllOW!lflce. TNl <lenltiwae based upon 
ResoMion No. 98-001. WlllCtl WIii d:lpl8(l by 11111 BOIIIII Of Relin!mlint In f'llllMI)' 1986 fOllBIM!wJ 
the Caifomla Stcireme COUit declalon In YflQ!lJra cartv DeouN Shedffs' 61$0, y.Boa(d at 
Bllfire«Jentand whkh !llledflailly wcllded •Flexilffl Benefits cca,etella Pa,') r>ald In cah tx> lh6 
eJC111nt paid ID mellWI! rei.tng 011 IJnd t!lt6 J811U'!ry 1, 1991 • fmm 'oompen!llltion &8f'113ble." 

n,a ea.;. for the J,nua,y 1, 1DCl1, cut-oll'<b\o 15 r,ot dated w, .ahtr Radu11on No, 88-
001 Of it1' $t,ptember 9 4onial letter; Pre4tlllably, Ihle ts n01 all~ d., liwmuch aa 
aitlll'!lrY exi-)11al0<\ °' e OOif'1ul clau of 111dree& lroln a l'uH Qlloulatlon « •~• and 
·comp,nfflllon uunable" WQIIIO Clearly Ile unlaW!U underlhll C<kJr«.11 ~ RlMll1lment Law 
es COIIIUIJOO ~ ventwa ~ 01ner cec1a1ona1 aull'onty. "'Mttl r,e ~non « OYGrUme pey, M111J 
ct •~Mtt!On' i>lld In t.tll'l, -n If not tamed l)y all e~ In Iha tame grade or due, 
l'IIUIII tie lndu38<J In ttlll 'C0111Pit'li81lon &arnable' Gncl 'ftnal ~n' 011 IWilcl\ Ill ~0Y68't 
panaiCln Ill baact.• Olootira County PtO\Ay She@' Asm, v Boam ti Retir&mant (11197) 18 
Cal.4th 489, '488.) 'MIUo correctly lncllid{ng beMl'lts 'paid in Cull" under • "Caleooll• Plan" for 
meMbat9 ~ t\Qd retitedpriotto 11181 , RS1110haon No, ~1 oia:l\idas ihoaa beneli1.9for 
m•mbera retinng after January 1, 1991, 11nd it rmlke6 no m,1t,ti,,, .,J•caf81erill Plan" benefits ~IG/l 
are 'payable* (Y,tieiher or no1 !d!Jaly paid). BecaJse R9$0IUUon No. 88,001 was tnaded savera1 
fflOf'.Uls afler llwl VQura l!ecl~ oecame linal ft does not Mfted later appellate decisions v.hldl 
t\Jr111ar da,-,ed tie pe,1nen1 deftnhlonal requrementi <i tllO Coontv cmllloyeec Retimment Law ri 
1937. 

ln•ofu aa ihe J11111.3ry 1, 1991, dllle might be b~d llf)On provisions cl -~ ..upecified 
barg.,r,;ng agteen\ef\l, Resclullon No. 98-001 v,,><J)d ~r to b• "nla-Muty ovatbrcacl lo tr,,, 
e.<11nt that dill•!$~~ "Pl)licable lo ~18, •ud1 R n~I,. who l111v¥ '"'"" i-, repn11145nted 
w s b8rga1n1no 111111111<1 ha'18 ne•1e1 been pany to 'fllrf sucn bl!rgalrllno egreemeflt MOA1Cver, 
decisional law sllt)se<iuent II> Resolutlon No. 98.001 has made aw lhat the staW.Ory definition of 
''compematlon" Ullder ttie County Effl910yees Retieniont Lew may not be altered via n&Qatiati,d 
llargan,ng agreMlenls. "The Ventu,a dec.,il,nn llffRd9"1 Ina (letennlnetion a/ wttat ~8fl'I! IM!r& to be 
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tnc.kJded Iii 1compensat1on Mmlbl&.' •nd lhlt la nol aubjacl to• contl1od rilllt. .. . [Plllln Members 
oould ntM b.t~ te0trdlno !heir oonlr1bution 111188 Of lhelr 1lnal comp611Sfttion.• dn re Rf\lJl!w@OI 
!d!!!, (2003) 110 C.J.ApPAt\ ~26. "53 {•mpha!is In OfGlna!J,) A foi/io,t, ttM petlnent statutc,y 
~Ol"l(e) meynol bo •n.r.d 1111tlatoreit, by I ralJ«wnentbonrd In~ to •xcludo • c:<irtein clOo$ 
o( Meeo bu.cl upon datt d l'ltirGmenl, 

sa .. d '4'0(! ln<f-lifle~ mo<lo ot,iarr. 1tawcars the Janua,y 11 1891, '<ilr«T ddl!I In 
R111oltilon tlo. 88-001 may relate to l'Omlllr Govemmeni Code sedlcnJ14eo. 1, wtllell was 
8/lllCled i'l 1880 •iilAB. 3146 en<I Decame effoaiVe « tile stan01 ffi1. $~31400. t 
provided, 

•CM-t,ensatlon" NII IIOt ll)Cjude ernplo,'f)r P«fmOll!S. r,d\l<llf10 cash pay~ll!, 
made lo, oron behall of, lhelr1K11~ v,ho l)ave ~edto~~ins 
tmfb:o benefits prognm, IM1lll'lil tno&e peyments lllllea e1110111ts lt1M lllCOO\'ld4 
[SIC} •• • ttl&lr employee&' 8ala/llK, 

Thia tadico &hall no! be ~ v• In 411)' CX>Ynly ...ift the &Ml the tloerd ~ 
aupe,vtsots 111411. by "'5(,11./Won adoptad b~ a majcritf -.ote, mekea laieJ this 
ooctloo awfi<aable In the covnly. 

<Howard Ja@IaXDBYarJ' A~llO- r, eoam o[Supgryj$0Q 11996) .o11 Cel.App.4fl 1363, 1361 .> TM 
n,n pa111graph o( sec1kln 31 ~ .1 epparar,Uy ~ op4tl8tive wi O.nge Coun1.y on June 11, 
1991, IM'lfl\11'!6 Boal'l ol ~ ~{ed • i.l04«!JM p<1_..-.tto Oovemm<ontCodot 10Cllon 
31526 app<oVll'lg a revi3i0n d lllo 611h "t:)y'~,n, !legl.ll~ dthe Orol"QeCo\,n~ 
emp:oyee:, Retlnlment Syitfllll-..tlid• ref•rericod •don 31100.1 (Ill Mil a, ~Ion 31~) (!nil 
8peqll~ll'f ax~ i,extblll btlne"IJ pela llndlf a ~0181141 1)1811. l'r1ll11 tl1e dllffnldon ct 
•o,rnpemllliO!l ~ .• 'W IJfOIISIOII In 18\)!JlaUQn <lel8}11'1!1 lhe'c,penl(1Ve' date Is amply e 
CCITIPQ!18!ll ct P $111,IIS gul)ject IO d1t US\.181 l\llel of SlallllOry ~ and lnterpl'9Ull1ori; 
CJohnspn v. AJelds (19841153 Cel.Al>P.3d ss, 41.l. 

'TN~ bingu&g• dformer C.o,.,,,,,,,.r,t Code ~ 3"1460.18fll>Mft lo k 
frldaily INppllcable to the Optlornll 8el1efll Ptln n q\lO&ton, howellBr, inasmucfl ¥ tho S\atulo wes 
~ Cxp'OS-.'y 1Pl)llc:abla onlyto elnpcl)IIU 'M10 f\lld "elocO:d 10 penicipQle n•:sud, a fla,ctble 
b9il(iits Pf'OllOlm. Aa pntvlouily nou,;l, the Oplkinttl llclll!lll fllan ptU•nll~ ID ruearth attameys e1 
Ille 6ra,ge CN"t}' &.,per1or coun CIO not 19q1n - or pennn - 81\Y llllcllon, anor 1118n an 
OWIJ'l!Kllty to IIIIOCllle 50llle Of II m 1M ~ .00 ,nnual bllllO!it among l)8l1ll!n nor)-CIIWI oo&ns 
(non-OCYB!lld haalllv'llertal 8Xl)811SIH, IIIXl<lental dealh/dlsmem>ermeol ID'l81808, ot llJlttoo 
mmbumemett). II no au::t, eledlcn WBI! made doMg 1h11 "P'I" 9(1rnlnJanl pAlbd In 1111y yeer, the 
I\J~ ~500.0() wee 81,ROmatic$1ly paid 111 tBxsble aw, VIII lncl\ls!On In 1M Int payroll paymEnt of Ille 
~ ye-dr. The Of)tional Bolleftl P14n was lhus 'oplloner only win~ to lho allocaUoo of 1ha 
S3ll00.00 bendlt, oot wltl ~Ill to Its pnMaiOn, and was ireateil ll'lrcuii1out my pc,rb:I of 
11111pli,ymen1 111111 h'rag111I part of 1he 0\111'118 mmpensa1oo J)U()kuge proVlcled 10 re.earth 
allOmOy, 111 the~ COutt. ,he dlalinclion i, sigfil1ciant, 1nasmuct1 as romw &edion 31460.1 
illPE&IS to have D&ffl inlaoded lo epply o:il:I' to Iliana 'Mlicn '"""9 eilectlVe •nd MJidi ~rovided 
P8Yfllflllla In elCC85S ol lllll)lovees' nonnel compensation. (See now GoVemment Cod& sedkm 
31-481 (b)(1 )(B).) (Cl. HudliOo Y, Roaro of Admlo Of Plbft EQjploffl ReUr:,ai,li 5.YA!aro. (1997) 
58 CelAppAlh 1310. kivotling QIE¢tion to oon'lert cel'tal" ir,.kJnd berleffls to ~lary).) 
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Even 11 ae<:tlon ~ 1'460, 1 weie oltHtMliJe ewfla,blt, tie OJ)eloilNe lquag• OOfll&ined In 
tl"e fflat ~ r&pn Of 1118 Qt.It& ba<,I.~ "1@ff$cljvi) ""811 ii WU rllple.1"\I ~ ~ent Of) 
IMY 11, 1992, Via S,B. 193, (01. (iol'emme~t CIXM ,at10(l 206.1f){0)(4)(K), l\t\lell ~ to 
~vem ~!On OI •~n ~bl&' for Stfilll 41~ IJl1de( 11le ?oollc E/TflCOYffS' 
t\..U.t1•""11By•itH11,) AIUIW\tt S.8. 1&., wo11Mw1w • c~.•Uoi1 ~I'll u,., Lt.vl•IAlure ,.,.,. 
con,idi?,ro Indus kn of fiBlrible bEnalts to bl mandllll)f}' under Ille Collltv Employeas Refniment 
l..tw (Sectlon a« Stats.1992. c. 45), Slbsequent cau law has~ elf&ct to this retroactive 
expression ot leglslative lma,,t only with ri,gard to Wird" bllnelils- 'consalenl with lh8 
lnt91Prat~ ot CEru. d u1 ""11\ rn Ventura.'' ~.'-"'~which are payable, es oath, auch a.s 
lh!I ~81 BtlMfit Plan. are to to lncklded In "t;0111ponwllon &11111llble." 111) ro RolrgljJC()J Casg;, 
~upta, 110 Cel.App,•th Ill •71HB1 eM n, 20, noting that fbxlbfe benefits poyable •• o:alh which 
were eu1horiz"'1 by Loa Ange4e& COl!l1ty h I 982 wert1 roqulred lo be Included In 'compensatbn 
earnabte" Ll'lti K!Qi&laiion epec:lffcall)' pennilli10 ·a countY or ltle llrst Class" 10 exdUdo 11:lOsa 
bel'leffls we, Wellld 111 1003; d. Govemnwnt Code secliMs 31-481.1 and 31-481,4, wllich are 
l~lleable to 01l!nae CQinty.) 1M Lealslalure hu rKYN eodHlod 118 aoproyal ofth!t liolding af 1n 
ca.R.alteny.ol O..•. (Govemmllnt Cede aeclon !l1481(c).) Ac BIi~ ss 19!19, Iha legi!datute•• 
G.-oMro polt-llGQ!ura lliow d l'lll)ble b<lllell P1Ms \I/Ila l'lllleeted fll Gn tnat;sl• ol lM all.lute l'otlich 
ad<»d a41Ctlo'191-461.,4 to the Go\iarnmont COde! 'Ctlr«itlaw t0qul11M lhatocnl/lbutloni ID 
e111plc>)'e0 cafo«lrie °' flei<a)lo bOfloft pllwlt bo lnc:lu$(1 In lt'4 caleu4a11on of oomponsatlon and 
co~sation -1,le when ~hg rellmnent l:ieflefla In 001.utJe.s , • • lhl!t operate 
ln<le~ nll!;vmern sys11:ms under aUlllot!ty granl8d t>v tie i937 COl.-rty Rejremen1 Ml.11J 
FO( CU'l'80l LOS Angeles COllll)l 1'91)1'8&011180 empiOyeea flrtlt nlrll(I pliCI to Januery ,, 1996, IN!l 
pOrtiOn Of tl\e Ccullty conllillU!k>n IOW8rd l!la ~·s cafatella pian tt\al may be taken as a.sb 
.• ie nctuaed ri ilia ~n of oompensallon °' compensatiOn eamable.' (California Bill 

Analysis, All. 288 Assam., :1/18/1999.) 

ReeoluUOfl ~o. 9H01 0'8~ hs11e ralle®d tllo view tnll oxduSkln ol lleKllllo plan benotits 
- unaffected by cho 1982 repeel Gf Oovern111S1t Codo socilon 31-I00.1 boatuie lh& elaaita hao 
boc:om, "grandfathered" krto 111w lorO!llngo Count/ wnen it was ~ llll'ecllve tn tte Boaro « 
SJJ)&f'Vlsor,lnJIJM 1881. tntepealing5e01ion 31460.1, S.S. 1113provaea, "Notn~in lllls &ells 
tnlended lo, or 11h41 be conS1/ued to, el!l!ll!t lht validity " any @on.1ak411 by a COI.Wlty Pl#111an1 to 
Secllon 31460.1 oflhe Goveminen1Cod6. prio(lolhi ~edateollli1 ad."(Sidioo 2 ol 
$1t!b 199'-, c , ~ .) (.jow$-, alnSfn1lng Won l&bo" to l'ilftor to the Boerd of ~ •a 
lldoptior) of th@~ !991.->lutio,, ..nlcti ~ lonn<K Hdion 314&).1 O()e'atiV@ 1, .Wutority 
problematlc, sir,oe wry ~lld •a\dity of tho rosoluUon It.Hit be<:IJme legqlly locxlneequenfial 
whentho~tlve prov~oflonner~31400.1~~1ed.(Soe~ 
Co. v, BervJatl (1910) ,n CII. 500, StlB-500, h<ll!ll119 bl 111'1 !ISHSIIT!ent exem!ICIQo adopted by 
munk:11)&1 w1nance l)IIWllnt to 8'8-.itory aUlllOW1ion wu allroOalllCI b)' Ille aUb~t repeal uf 
lhe Nho!UIOG eta lute - '1h11 leQl&ll!IIV& r&PMI cA section 20 of the Vrooman Act Ol)e!Dil'Jd lo rac>eaJ 
file oower confelled I.DOI\ the ci\y of san Jcise In the !lllll!Sr • .• . (',\11\en in Its wisdom Ille 
IAQi!JliliJr11 U!es tit lo wiltldNIW this fe11or ch& exemption Is at a1 <'Jnd": Rarugm9.C1umrne11 Co v. 
~ (1020) 50 CalApp. 160, 162-153, aj•dl"l9 ltle contantlon t/lat h -,ti,-;.,811 '1111idlty oflt\& 
Old~ce ga.e COl\linuhQ lec,al dfe<:t to tho eownpaoo notwilh•l•ming the stab.Jtory rep1111I; Cl, 
Ramome-Crymmev Co, •· F1kes (1921) 5'3Cal.App. 160, 1~·11», gl"'"g effi!cttothoex.~p\lln 
81 to WOf'1< complewel p,10! 10 ltie 18~1.) i t IS Usual 10( 16gietatve ~M 10 U$8 Ille \VOfd 
'repe41ed;' 81)d, lllh$0 used, tie act r&rerred to Is l!bRgetecl, - clone t/WWf wj.lh. • Gnom8m y. 
Rycates .(1886) 69C81. 485, 470: see Gcvemment Code sedion 9806.) "[It, is the oene111I rulelhat 
- ~islnture t:.arna•l!oadimlpeaiable leg,'.slalion or 11,nt or reslnd as ow, po,ver or Iha power o! 
its •ucoeuora u to the ~J of dlllu~. • {Unllfd Mlk ptoduce111 of c..1, •• Qe~I (11141) -4 7 
Cal.App.2d 7S8, 7~ .) The second pe111gr'llf)h oUorrnor ~ccUon 31 "60 .1 lh1ts did oot pemiit the 
Bo&IQ of Supervr~Ql's t<J render lhe rrsl paragr~ph pe111Q'11011dy ope,euve , "ll~r\Jess ot any 
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avbseqi.enl aolbn l>y !ho u,glJ1au10 or rhe eo.iro. (Seo, •.g., 00Votnmen1 Co<!O eection 31868(h), 
wher«>y lll!I l.Og'-atur& eif&Cllvety 1e,ml11atod opeta~on Cf aoc:11on 316511 In 2013 notMll'IG!andlng 
81\Y sud\ prior adoptloo i,,y Iha bo3rd of Qllj)4trvfso111i 11lso Govommont CQdo s11ctkln !1482 1(b).) 
lot Lt918l&W<e merely utllbed a com,n(lfjiy employed 'ltl119fl!" f0C' ~ don d the fl11t Pl!IIOfllph. 
which wa.s not seil-el<IIClldng ind nimatned lrwlp,a,BIMI In any 1nJr11Y '\Intl~ it wu aclivalad by IN! 
bOQrd of ~ors (cf., e.g., Go-.nt Codo sotti61\t 314$$(\>)(2), 3145'(b)(2), 91458."'(b), 
3i~.3(c), a1,ea,4, 31489.A(e).31470.12. 31470.14(•). a1a10, a1es2.a, a1~. 91S81.61-
31e&1.64 , a1585,96). The bet1erviewwou\d ti., ~t 'eollOl'I 1111cen . , • purs.....t to Seclion ~14()0.1" 
fo s,a 18a ~ 11,ftaad to 1h> d<lllcal e~cluslco <:J lloolJCe benefits fmm 'ccmpet,Htleo eamable· 
rw Ollll)loyoes who ri:ilfed wtiMe rormer 1&clion 3140:>.1 wan 01)8rauw- ths allltutorly llUlhori:i:oo 
exdW!OO mJi1111 remain elr9C!i\le ror retlfllments 'Mll(h ocrum,o t>etNeen June 11. 1891. im May 
11, 1892, '1 Orange COl.rrty, but not ror ltlos6 ~kll ~lffil ~ Of a!IB<. (S&e Goverrment 
Code sedfon31.c61.) 'The presumption 14. 11\at 1h11 l.ollialabA'e did nollotend lo 11888 aiy law that 
·..ooldl!f!ectoaJt rensaellons. orwof'( lniustlce." lfto®ax reL JhQ(l\e v HavJ (18M)4 Cel. 127, 
13&) 'Arty emblgtJlty °' UlaJl181nty In the meanirc) d pemloo [eokiatlo<'I must b& ~ In fllvo, 
d t!I& pen~o,,.,.., ..• c.ootltt44\t ',',ith tle clMI langu19t arid PIJ(J)Oe& of lhe afatule.' Wtol\lGI 
Coyoty Oeaj,y S/l'idff!' Am, v, Sell(d of Ra!J""'1e(!t q,,,,, 16 Cel.-4#1 at•«>; - ., bYlcr v. 
Board ol Ed. ot Oliy of $NJ Ojego (1009) 31 Cel.App.2d 73-4. 742; "Under wol rocogiµec1 
pn;lples Of lt!w, a ~vo II.I ~lc.l'l 'NOl/kj, w Wllltrued ii bo II QOntraet. umn w ~ Iha 
power or tl18 govemment OClmPletllt/ 10 oonll'OI tne 5Ul)joct ma119r Of ,too enacimen4 wal not be $l 

oonslNed unless 1M tegl.sl4tlve hteotion to cr&alll a oonl,Jad deacy ~. and ell doUbte mull 
be ie.sotved ln frvOf of !he continullllC8 of tie r,owe, ol lhe QCWemmer.t. ') Moroowt, ihe Integrated 
~- end Reguntion&• apl)l'()Vad t,y lhe Boerd o(Stpe,vistn ooJuoe 11, 1991. @vldenlly have 
them11&1Yes been lefl681ed Md!« llJfl9/'9M9d, lnasmueh as Iha cull'l!lnt OCERS bylew, ma~ no 
1116nUffl ot Iha tiexlble benelit exclu&ioo, whlch f>thl ~ le be mMily a polioy of OCERt 
rathorthan a reQU!ation (d. G<>vamrMn\ Codi; $eCllol'l$ S1626aod ~1627, ddinlll'J peoriw!.1,. 
aubjedsolBoacd fe\lutBliona)- intofar ah edopuon ot the "S)'laws Ind Regu!elicN" "11tlhll 
lloallfo/5'.lpe(VilOl'!I IHOUlal or JU!l811, 19111,mllllll lonnetseaiOn 31460,1 opnfcMI In 
Ofal1Q& ~ • Ille sut>seqi.,ent repeat af \h0S41 same 'E!ytMI and Rll{IUll!ions' lftlr S.S. 193 
becllme Bffedille in M.v 1982 'MlUl:I have ol)lll91!ona.ly negat-d any gl'1llldfalhered tffact of 
Hdicn 31480, 1. (SeeRloley ~- Board ofRetnmll)tcjS-, Diego Cj>ynty!;rno, Ratiroment (19M) 
2l!O Clll.App.2d MS, -4&0: "The ByJ,.,g and Regulatlou aOOf)led by 1M 80llrtf, puriuant ID 
Govommcllt Co<lo, ~" 31625 •.. woro blnd&-Q IA'\IIJ ablogotod. , ': Mock v. J~ (1890) 12G 
Cal. 130, 13;;!· ''wh<!l'\oWr it be- opperont that I latltf .watuto 1, r,;weiy of 1M Ofltito maller ol 
1111 eGlfler~l\Jla, and 111 dedlred es a 1Ublffi11te tori\ Ille later statute W!ltMvaM, andtne 8'll!lar 
s~ Wfl/ t>e llMd to 11avo llOOn s~. even tt'IOJ"1 eiete Dt rouncs oo tncoo,l&londes er 
repilgna11$S b~G!l lNI ?M:l"; B9M Y, farm@>'s & Mt@anta Nal BarAs, I# Ange•s (194-1) 64 
CslApp.2d 842, 848: '1?1& Ma~or \he l'f6W Jtatul&Will not be~ urepealinl) l>y 
impi<:atior, l>IJt l'Blller is It lo be Ulldet41ood that 1h11 latar lagisbltlv11 almmpl k a l'f!vt!lioo tJI 1hO 
«l(>IJ(a A~t C11Atl&r &mboci!ed ln 1/ie $UC011Ulvll ""9i1lallve ANlctrn.,.,,.Alld il'clt the llllast wa• 
O>Slgl\l!ld as a &obs1l~ for allp,ecedlng nets. 'M>aloverotlhe old is ioo:luded hom thO new Muoi 
be~~--) 

Pri1>1 ID Voott,)fa. it was cvoognlzed t!l;:rt "flextble bane fir pbn, 11.1<h as Iha Supenor 
Court'& Opllonal 88nellt Plan may Ile pt'OpOIIY illcbded as part of •oompanaalio(1• w 
"compansaiQn earn able" uroer Go·1emmenl Cocle edlci,\.\ 31460 am l 14e I. (See l:19ward Jarvis· 
Jaxpgyl!fS' Assn v. Board or Superyl~.Q.fl. lll,f1fll. 41 CSLApp-•tn sI13T-4'. 'Til9r8 rs no e1I1pu1e a,;11 
$Jcil lle)llb18 t>eneftt paym1111ts cort!t!Me ·l'llfflU:le!ll11oo· which may penn1$.Sibly be .taken Into 
acccunt in de!ermlnlno'compenS.!lliofl esmsble' tor M1NmMt plan puroos1u."l Poa1-V'eonua 
decisional liNI has endor!led appkatlon of •a bnoht-!IM rule ttlat req1iras; the employee. to ,,,,.,.ve 
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a callh payma,t rmm the tffllioyf;r" In Olde/ tor Ile btnelh to be lndJded 110 re R«1n:meo1 cesu, 
SIJPrll, 110 ~ .Al)p.4lh !lt477 n, ?A ("'1'1phasb in crtglnlll).) e-.,. il>e811tlr8 $3500.00 anruat 
bentffl ~ 11'•<1 by the Opffonll :lenelit Plaolspayat>M dredfy to !ho ~O)'NI aa t'l!Stl, Iha 
Y9P!Y[l! dodilol> ~ prodlldos tti& R~l 8oatd lrOm Ol(lll'Cisl119 dJscn,tion to l!)(CIUde tlwlt 
btll4fll tl'Qm •compensalkln ~ Sid "lloal compc,ist.l!oo.' (Cf. In re Re!Jrerpe,,t Cese§. 
/MIPf8, 110 Csl.l\pp.4U, et 4711: "Heffl, tho employ"" ts ~g 11n lrl111rana, premlUm, r,ot II casn 
payment Thus. l ls en M.tnd belll!llt, \NIIICII i, not·conipen151111orr under 88dlOll 3 t4W'; see alSo 
Id. al 481 n. 28. ~ng IU!I, n Ille llbSllllal Of a s,peCllc SlalU\OI)' 6lCclUslcn, lnclJ9lon r,f neldtlla 
benelhs Is l!lalldall),Y\Mllll'ethe teneffls ~ payable& cash,) "TllOCCIMt In YlllllUlll effl0h8si:zed 
thlit ~lie only ea,n payrnerns rec:elved l)y an 11m~yee qllllify III COOl)llfl58lion v.!thln 1h11 
-Ing sec:lt)n 314110, \.1-Nln cash Is paid In lieu d llltl6I' ~lrd benettts. thosapaymelllll quality 
a ~nsation.'~lus v Ss.p Diego Co\lQIVEmDloyee§ Ralli]tmeQtt.m (,004) 117 
04!.AppAIPI 7134 738.) 

Thi.II; lnsofur es former GovemmentCodt ,ect1011 31"60.1 may have been appllcable to 
1h11 ype d llllxible benellt plan at laaua hera. Relldulion No. 98-00111)!)8Sf& ro lnlsaJ)l)fy 11\.111 
lltllMe by exdudillg ~bi. at tam• flexible benefit pl1111t mm 'CM11)41nsalion eamable' lo, 
rotinlmo!11£ w!,lc:h occund \IHe uction 31480,1 .,._ i,,ojlelative - I.a.,~ J.wua,y 1 th!Q<l9h 
Jlllla 101 1E911 •r,ci a/tor May 11. 1992. In addition, the RNCI~ is ~'1sle!,t wilt,~ and 
001W Clecisl0f1111 18W Insofar u ~ provides rw lllduslon of ""Clfeteria Piaf benefilS any io the 
~I J)lld In car11· - U diSQJ118110 llbove 8/lQ In my June 23 IPl)IMI ldllr. pall-\lU(!tllll CQlrt 
OtdSIMn l'lilYt QC!lllSlllntty hell211l&t "compe11$8tiCJn' and •corr.-iaauon eamatlle' undlt the 
County EmJ)loyeofl Retirem«'II Law indudes not only bGntfitl v.tii:h are .a.sally peid In 011sh but 
lllso tlios~ ~ are payab/9 In t11sh. l1!illlrdlesa of lhea1101Jnt11du!illy t)llld In am ha particular 
v-ar. <SM $am v. ~n.P'~o EmpJpyoes Retirwnent Assn. &JplB, 117 Cel.Al)l),•lh 111 7$9.) 
tnaolar ai lie Clliaf El(ecuti\l<I Oft= and st.r ll4iliove RellO!utlon No, ~1 lo be r,o~ 
bn<lhg v,11tl regard 11:l lt1e dlsposlton d 1111s qppeal, I WOYld ,equqt 11'1.t !hll mater bo l>rw"11 to 
l'1e auritoo rl the Retjrement Board, eo that fie Board may take llPPIOl)riate e<tlal to mod<fy lhe 
R,UOIUIIOn Of !8Jill 017191 lll9p8 ID ill'ing ll'88tmell1 Ill ma OpCIIJNi Benefit Pllln in qulBllOO lrlto 
COl\fomlify W"'1 CUITl!t11 awlicablt taw. 

15 
.JAMES_MORELL_0272 521965 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1245

Man:h 20, 2015 

J!m0$ Mo.roU 

Re: M~mber Appeal- Pinal Avcrqe Salary I Opllonal Bcl1elltJ Pllo 

0-Mr. Morell: 

Tomk you for your leMr 11\at OCERS nceived on December I, 2014. I apolOgize 
WII ii bas IUCII some Ii.me for me 10 write back to you. Your appei.l la1111r prestn.ts 
!!Onie comp lei< IM~~ tlw req uirad cx1ensi \/& italf' ~me tG re90ilr.ib. 

My Wldersto:nding is !Ml you are appcali!li the d01cnni011lio11 by OCBllS' Member 
Services Dep,nmcn1 lhllloptiorw beclelit plan f'OBI"') benefits are not in<luded in 
the calculalion ofyolll finala~ngo salary. 

1 [ haYC reviewed your oon~p<)Odoncc with OCBRS, OCERS' rc1Um 
,-c.o,,,,,,.,._ ~lblca, your rnc:m\JcT ftla, rc:t=1 coun decisions, '!!<I -ocru· =" ' n:sola!ian regarding oompcnsillion eamable. I find that yo11r lC(jUest: 10 include 

OBP payments in the oaloulatioo of Jour final tvmge salary wu pmporly denied 
by !he OCERS Member Services Dep<U1ment 

Your com:spondencc tndicaie., you ~ive4 U,500 pe:i year ~ )'Our 
cmploycr',11 OBP. You m:cived JOme of lhc benefit In the form of insur8noe 
preiniwnJ and some a,_ cull payment,. Your conttnlion is lhlll II I~ the cul, 
l"')'ID«tls should ~ inollld,,d in )'11ur final twero'° seluy calculation bocawc the 
brnofits wm;: pAid in cash out of employer f\11(li. 

&doled with 1lti!i ltttcr, plwe find a copy of the Bollld ofRtdrement Resolution 
No. 98-00 I ("Raollllioa") adopt«! by the Bow en Fabr.wy 6, I~- 'Ille 
R~lution wu 11dop1(1(1 b) !he Boeid in rcsponse to lhc Y,nrwa i;ase ~nd dte 
-,emement agrcQment between OCERS, the tolln.ty', OCM, and other pe.rtles \hit 
followed V,ntuta. The: Resolution cnu111Cmtcs elemmls af remuneration tbat are 1n 
be inoluded and excluded from co~ion earn oh le. 

·1110 RcsolllQOn provides dc:meltll lllll are a, be exolllded Imm c:ompensntiOft 
emutble. Tile RcsolutlM sllllts, "Remuneration or other value to the employee 
neither earned or payable In <.uh to th.e employee dud11g the final eompe11$lilion 

fames Morell - Member appeal 
Maich 20, 201 S 

Ol'W'!GE COUNTY EMf'lOYEES RETIREMENr SYSTEM • ?223 E. Wfltl'1Cn A111nua Sl,Re ,oo, S;ii)la AM, CA 92ro, 
l//lt11hor,. /'11/ ~d2Q()Pa1 (114) 656-~U• 
WWI/OC4"JQIQ 
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f"'io<! for ,-,ork.u>1 th• ordinary time r.qlllnd of oilier m,pJoy••• ia lbe 1amc 
grade/ ,111.n ,ha.II be excluded r,om 'compen:i.1tiun com1bk:. '" OCERS' pnc1icc 
!Ince pussoee of the Rcsohnfon hns been to exolll<le teems on this Ii\: and "otners 
subs18ntially similar lo them• in co11formity with the llc.~lution, 

Among th• it~ms specifiailly o~cluded &om coff"4)Cl1$1\lion earroble in the 
r=l1.11icn arc "Flexible Bcnc:fiL, ('Cafctorit Piao') provided in-klnd" coo "FICl(ible 
llCll~lits ('Cafeteria Plan') paid in c:4.qh to the CXlenl paid 10 m,mbM r,:t1ring on 
and a.Iler fa1wa1y I. 1991," Yow- OBP bct:ofits fall Wi\hla the t:111egory of !'lexiblc 
Rllnclilll under the Rc-:nlullnn whe1h..- (lllld in-ldnd or UI 04$h . 

Tue R,-wlution is suppol'ICd by lhe Tent•tiv,; D«i>i\ln Roi 0nutg,; Co uuty 
ResoluUon 99· 1551 tna1 I have enclosed fOt your revt~w. In tla 1enta1K-c de,iaion 
the court considered ca:ih paymi:nts medc in lieu of fl~lble bc:llefiu. Th~ court 
found tllat tl\e5e benefit< were not loohrlnble io oompeimuion uamtble. The 
1,ntatioedecisfon became the fmnl deci,ion of tl,c court 

'!"he rcasoning for the oollrt's dccisioa WQS thnt the Board of Retirement d1d not 
nntici!)ft1C i!lclwion of flexible benefit., in campensruinn cnmmblc. Sime f10dble 
bonefii. v.1.TC i,ol llD ru,dcipoled fac1,,, in con1pcnsulion ,.,,,.,bl<', OCP.R.S did net 
cottccl "1nployee or cmploytt tx>lllribotlo~ based on those benefit,. 

In ~rdet ror OCRllS to iemain acniarilllly S-OW'd, It mUSI coll!Ct suffiQient 
contributions to pay for benefit,, The oourt ~ that inclll<lion of 
I.Wlntfeip<itod l;,enetits In oomp~Mlllion oarnab~ would ha,·o Q neg11tiv• effect oo 
OCERS' ""tuariul ~oundness. l'or 10ur information, inch.mun of Ol3P i~ 
compimsation cantable would 11.lso in~rw< the cost of lhe plnn lbr employees- ll!la 
C1Uploycrs. 

I 1111dm1Md tbot you di)pllt< wb¢thc1 the Resoli\ti:>n i, opphc,.blc ~ you iincc you 
were not a d~I 1>3ny to d1c lllm111ra case or the settlement agie~ent thll1 ru-ose 
from lhi!I ta.se. v.,111,a was a c!MS ~ion case that led to the In re /11//rtmenr 
Cases consulidatcd ection. I have enclosed • copy hf the Judgment in the Orange 
Counly po,!jon of lhe In rr R<llri:me/11. CaseJ lllllilor. The- Juclgrntnl sllltC$ th~t it 
"shall be binding upon ar.;J implemented by all panil:$ 10 theso a1;1lons. iJ1cludlng 
all mtmlM!rs of Cho clrus consi!iling of au pa.11, pr6c~, IJ!d ruture mcmbtn of 
tile Oraagi Cuuney Rmployeu Rtllnmilnl Sylfem. h1cluding rdlrecs. defcm,,I 
r,:tirett, and P.CliVe employees, and all or the mombel'$' survlvo,., ~n~fidRrlet, 
ogcn~, o.ssigns, rcprcsco1athe3 and SIICC<6SOTS in inlcJUt." (Brnphasis added) 

James Mon!II - Membfr appeal 
March 20,2015 
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In &dditiun, lhe Sc:11lcmint /\811)~11w11l inachcd 10 lhe Judgment 3;,c:<ifically 
references RcsoluUon Y~-001, and Blatcs, ·~h of the ~c~ agr= 10 i&<Ccpl as 
.final and binding the incllWOl'IS and cxclunons from COl!lpCl1.'Slltion. oomocn&itlon 
P.ffllllblfl, ml li11•I CQfflf"'nc:,,1lon 83 more pkrticu.l&rl) ~I forth In OCP.RS' 
Res~hnion 98-00 I." The ~lllcmen1 Agrctm<lll Als•> SllltCS tlut 1ho- dw 
r<t)rescmed In ,he Scttlerncm AgJi:ement Ir.eludes all pa$, pres•n~ and future 
member.; of OCeRS, 1hc:,:fore, the Setllemenl Agrecmcm and R.c,ohllion 98-0!)1 
ate bindinl; on yo~ as a member of OCERS regardless of whelher yo111 rpcoific 
employer or employee group signt<I the Settlement A,Uc:cmeot, 

&r.cd on ruy review of wm,spundcnQI, Ille Rcsollllion, ;sntJ rclcm1111 courr 
dcolslont, I find thBt OCERS Member Se.rvJccs Dcpirnncnt P"()pClly advised you 
regarding exdusioo of OBP from c0nipen1oton eamable and finsl ftVerag~ salllr)' 
c.tleLll~lions. Th•rifcre, )'Ollrap~ ls drnied. 

U you do n01 twee wllh lhls decision, you b,,v~ the rlgb1 to •"'!uest an QPPC81 
1hrouet, lhc B.,n:d ofR<ri1ement. lf )'ou choolc 10C1Ccrtl.sc lhis iigltt, plcuc send a 
letter 10 my attention ti OCERS, 2223 E. Wellingtoo A~enuc, Suite I 00, S11111a 
Ana, CA, 92701, wilhi" 90 d:lys of the dalt of thi, leuor, 1cqu<>1tlll/l lhil your 
.,.,enc. be plbCcd on 11,c Retircme"1 Dearo'• agcod• I<> be di!cu:,scd Ill I future 
Reliremeol B-0111tl 1ntctlng. 'f ou will re~ille a 1eq¢r Ytjllt the da1eand time of U\C 
rncetlng llJld illSU\JGtloru Tor sut1mltting ony documdltation for the Board'~ 
C<>nsideni.tio~. 

James Morell- Membenppeal 
March 20, 20! S 
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Mr. S1w• o,,,..,.y 
Chlel Execud.e Ofllcer 
Otangt CAKtlty E!rl)loyee.s Rlllr'ellWlt Syn,m 
2223 E. W6lvigtonA~. Stile 100 
5anl!I Ana. CA 92701 

JA1111tt 0, M<lf•II 

JIJM 16, :l01S 

P1.a'sualit b your lellef of Maret, 20, I hereby l\lltlw IR)eli lhe excialon cf l"8 $3SCO.OO 
amual benefit l 1'8C8ivtd Wld!lr the 6yperio, Coult't "Oplianil Eleneffl Plan• trcm "COl1¥lf0Slltion 
eam&ble" fot pllfp0SBS d dlllel'll'l!Nng In)' A!llr8m8nl llklwlnce. I NlqlJ8&I that .,.. IHl!ef bl plaood 
on the R~~ ~agenda to be di.et,"8<1 at a l\JlUre Board mNdng. 8411 fo,111 herein I& • 
li\anmsry dlhe ba.1it, fol my ar,,peal, and I ~st 1Nt NI aumma,y be ffllldo 8'18lallle 10 8-l'CI 
m~rti and 001A'1Sel prier 10 Ille meotlng. 

In 11197 Iha C8lfaml8 &.ipre1n! Ca.111 clWiflea Illa tru1ment d c:asll 1111111.Mration Uldllt tt,­
Co<.lnly ElllfllorMs Rall,_.,,. I.Mr. "\MIi, iha •lalptioli cf oll8ftime p,y, It-. cf •~1mon1 

plkl In c:8111), - • nol UIMd by M em~ lr, h -grad• «daa, ,,,.,It beinCIUded In 
the 'comp,nsetlan ~ anct 'hi oon,pensatlori' on whiq1 an eor,ployee'• pension la l>Med. • 
Nen\w• Cg,nty Deputy Sheriff( AS5ll. v. Board ot Retjefneot (1887) 18Cel.'41h cs, .a&) -n. 
<XIUl1 In YM1Ulll emphMiZell 1tllt wtile mty CB!ll pmymem, recew bf., t!qllll)19eqlllllly as 
oompenSll;IOnWlthi'l lhe rneanl~section 31AM1 IM1en callhl9 paid lnl(eu dClthM n«llld benefrts, 
lho• pa~ qu11ly at OOllljlensatior1,• 1SakJs v, San Dego County E,moyees Betilemeol 
awi '(201'.M) 117 CIIIAJ¥).-4th 734, 739.) Tha SUpr&me. Courtbltwrheld flit any amblc,Jlty ar 
unoeruinly In the st8tl1l)l'y St.heme Is b be l8!0W h fallorrl the pens/one(. (.\/ect&ua County 
Deputy §bertf'Jt' AfSO. y. Bo.-gof Rfli!(nenl. wpm, 1e C!ll.4111 al ,CIJOJ 

TM llllUII ilefll«I Gf fflY8PPl!lllln5eptember2014CitDda,lyResolullon No. 9&-001,v,ttc.h wu 
8doc,led by the 8oerd d Rilll!$me'lt n F'ebrua,y 1996 fclloNino tile Yeallo dedtlon Ind~ 
~ly exf.i.Jded 'l'lm>I& Banel!ta ('Cafetella Plan') paid In cash ID the axtllllt puj ti 
membMI l'ldmoon anda!ler January 1, 1991"flom 'Cffllpensatlon&amable.' A• ls cleat fNlm th<> 
IIMl)'llls provided by OCSIS atlolney He,wy Leldennan ,t, o meeu,,., ct Ille Ad Hoo cor,m;tt.ee ot 
tho llo4rd cf Retttemenl Oil Janueiy 21, 1900, 1he 1001 cu:-df del6 - based ""°" • re50Ui<,n 
8dopled by the 0raf111j! Courlly 8card ol Soj,eNfso<a p!l'S"'1nl 10 lamer Government Code sactlon 
314ell.1, wl1ldl 11¥11! enacted In t880andbecama lfftdivG Jenuary 1. 19i1. ForNveral reasona, 1 
CQ illlld.1111 conctu91C/\ rl Mr. leidemlm, lhlt the Bowd d $.ipefVisqrs 111S01utic:n hid Ileen 
•g,endfllheted imo the law' nl conlinlld '1 authorize tNI ~ rl 'pakf In c:alh' flexible 
benlffts fiom 'oompans.ationumabi.,' wu ""1rplaced, atl&ut with respect to the lleidble ~nefit 
plan In wNd, lwu., F>~I. 
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(I ) Former 0:-rnr-.t Code $41GJOn :, 1-400, 1, wt..a, aull)onzi!d ll10 exdu1ion Of 'employ,, r 
paymenm, inciud~ ""'5h ,-ynwn11, mlKle to, or on betqlf of, lt1lllf tltT1pk,yee• Wl10 '1a>$ ~ Ill 
l)MidPt• In a f1eXllll8 t>enefllt P'CQl'lffl• ,rom ·oompar,satiOn ~ .-• 1acull)' 11',aj)plicat)I& 
to N ~I a.o.ftt Plln In ~lion, \lohiffl Al)t)ll'9ntly It oni(lue tot ,-,V ~ e,tomtya ISld 
manaoemart 1)8l"IOIV\&l 4l N SUl)eno, Coult. I nMt '&lr!d.od 10 ria,ticipele 111· IIIY n.dblt 
ben«'rts pmoram. TlMI c«Mt'1 "Ooilonal 811111ft. Platt" doil1 not~ - or permit - any elecllon, 
01IWl'INn81 oSJl)Oltunlly ID allocale same Of all ottheS3SOO.OOIIWlual beneftll)IYfflllnt IIIS ta)(. 

11M ralmbursemMttor 0111111m out.ot.pod(et •XflAMlt• (OONlO~ he11IIMIMt.tll &:cpl!l\l8l, 
.aiclentai dur1hld~ .........._, andlorp1~fu1io11J1Ut.illion). H no .lli<h llk>calien f~ 
ll'Qd& ruthA ..._ 9fM(1 OOfl)ll,-,t period In eny yoor, 11,e fUI S3Sll.OO i. aulomeblly paid a,e 
ml(lll)le eeat, In h !nil p,1,,.,- fl"~ Ol ltle ,_ ,-,. n. Olldooel Bene'l Plan la t,,. 
•opt1onarorlyw11h t~rd b nelilloc:alloo ctlla~.OObenelil nut with f8ll8lll ID ftap,ovlskin. 
8Y maktlsl IO!Jner '8Qlon 31e:>. 1 IWllcable cnr, io amptoo/ees W!lO ·elar;Ul(S III l)lll1k:il)fll8 w- a 
fleXlbl.i benlt"rts llltll)r&m, Ille leQUl.91ura i1teoded l'1e stallAe Ill 8IJ9!V Ollly tD YOlllltary pltM 
v.ttdl W9l9 1Uppleme11111t lo illllry aid \Mlldl l)f'CMded PIYIJlCIOU '18lCC8U rl 1nl)loy11111' ramtl 
~Um. oot ii IMIIM Sllc.11 8S the Col.f\'1 Oollooal Bendit Plan, w.tllcti- Ill i1teoral Pitt ol 
the employ11111a ove,all ~ Because fDnnet seclion 31.aG.1 was inapp(lcabie to 11M 
ftexible bene!fit planln wtlic::h I WM.t partidparl~ th6•iu:t.islonarf lquaoe d RMolut!on No. gg. 
001 was u'IIIYIM), ovetbrOIMS, andtia INt.iden\ invalid, insafaru ltlll14:0IT1>•Md lhatplan. 

(2) El/en J ~ Cod& eli.cti«1 S14e0.1 hlld been llpflbcllblll to lh• Sl.rplrlDf Col;r,'e 
0pU<,nal &ll'tef~ Pia\ N ~• llnglJaga txi.itaned In !he fhtpa,11Q/11,:,!I d tieetallAft 
~ lnel!e<:liW 'MW1 HCODll 314ell 1 WIIS lllpealm wl1rtOut ~Ol on May 11,,1982, vta 
s. 8. 1 W3. (Cf. 1lle 11n1111t U1J19W1Q8 at <3oYlmn,ant COclta l8C1IOn 2053ISl9)(4 XI(), WT1d1 ct1111lnue1 
to Qove'!'I calaAa1iOII Of"compa11Ati0n tamable" for Slllle ~ undlfthl Pulllk: Empklylm' 
RecJnment Syatam;Govammer« cooeaec110ns suo1.1ano 31461,4, Midi nlnallllCicat>iaao 
Qnlnoe Cou,ty.) S.B. 1ll3 CXIIIUiinea a dadaration 111111 h ~!lllln nM'lll'CMlklnd lnduslm 
e#tlexillle benllllll to ba mlndllto,Y IM\dill IN Comly EmplO)'Mi f!Ol(IM)8r\1 1.1w (S8dlon 3 et 
Slala.11K12, c. 45), lki W lbsllql.HNlt CA441 i-hlla g!Ven llfllct lo Ilia ,alroaCIJ\le l,q>IUIIOn et 
~•lative intent «tit with tegard to non-easll 'l!>-lond"blrnl1\11. (SN In re RelirU)ent CfHf 
(20Cl3) 110 Cal "PP,411'1 •2111, 47~1 nn.2; Gov•n•••-' c.>da NClioo 31"40t(c).)M!lough s.e. 
183no a>nta:rlllo I lllllin91d1We ("Nahl~ lnlllS acllalOllimlll D, orlllUil lltalflll(Ued lo, 
IINl0I h Vllll<flly ~ "'fl ld!On I.WO b)' 8 COqy pilwuanl lo secuor, 31400,1 ~ fte Go'llm'l\flllt 
Code. Prior lo the a1fectMI dale of Ilia act - eVklently the ~ retied 14)011 by~ 
Lelderman In 1998). h belt.er vw,- wauld appear lo be ttla! "aallon taluin by a lXl.l.-,Y pursue rt IO 
s.ctlorl 31-4W.1" ~ lo hi clarieal Action alaiodlldhg 11,oobla benllftt~ fiMt 
•~ n ul'Nltll.,. lor ~yws v,ho '1lti'ed cllrirlg 1$91-1992 ~i141 falmaf cecllon 
31480.1 -• operati11e <-GOYell'llllOllt Code GCCtlori 31481) - construff,g 'doo taken• to refer 
to 1he Soard of ~!'I'••~ ol e,,, mcMton moms former~ a140:,, 1 gpec-ellve Is 
problematit;:1 UlClt IIHI ~ valdlty ol ttre re$0Mlon ltleff beca'ne legally i1o:mMquen1iat 
wll9!11hf operati'lle proV1S1a11 oc rcirmer seetion 31""'3.1 were npeaJea. (Set RMSOm&-Crurnmey 
co. v. Bemett 11918) 1n cat seo. 566·6$8. holdh,g lhat 111 &8$0$sment&X&rn!llon adopted by 
mu11clpaJ ~ P111$Uant1Dslat\to!y authoriultlon wu abrogated llYIIM ~ont l!IPNI ol 
tie authol1ilng mtU8 - "h leQlset111111!p881 of MCtion 20 rl Ille V100111Qn Act operate<! to 19p68) 
.fie poweroonlen9d upon Ill&~ '11 Son Joea In IN mallal . .• • f.lil/)llen In ii$ VMdcrr1 Iha 
~ah.I,. Sile$ et to whhdraw 11\1, fll'IIOI tho OJICmptiol'I ia .i..., erd': B@lfCIDt:(iNmme'i Co. v. 
~ (1920) 50 Cat.Aw, 1~. 162-153, rejectj,(l tlw QOt'l1eolion 111at lheCClrl~ 1181~ at Ille 
ordinance gave OJn!nJb•,g leuui eflect 11> Ille ~ptlon llQt.NiNlanding 1118 sUtu!Cll'f iepeal; ti. 
RaOS91I)&:Crummew, V. EW (182 l) 5S Ca,\Jlpp, 11.!0, 182·183, ~~&ti 10 Ille ox~~ 
as CO wolll ~ prior ID !tie !1Pffl.) 'h lt \111\11111~ IIQiall!M bCldit$ ID Ult N WOIIJ 
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·ropa•!ed; and, wtien uaea, the act 191errecl to ii abrogltea, - <Sone-y \llitlt. • IT}Joral(lll v 
Ruggtu (18m} 119 CII. 465, 470; -~ Codi J9CilCl'I 9606.) 

At sat IOl1h In tie Ma<th 20 lttter, h 6eCOIJd denial d my apPeal did r.otdisi:MM 811Y ~tt\lt 
tc,.golng, ~ lns!Nd ~ tt. ou',come cfdau adlon IMgatbn (IIM•f;~tCane,• 
OCSC me - n1s1s and 7Q14W) o( 'Mllch t l'Od 1119i1cully been .-re (1 do not recall 
~ng .. Y MCiQ, regardi~ tt11• ~llgsttoo 01 ttw, ~!01 ~ thonlot, bu\ at tt"5 time I annmtik, 
le p(V\'\l I dla nd rQVll •>• $PIJdllQIQy, the l!Mlef ctt.ell '1'enaliw Oecisiol1 R•; OlarQe CoullY 
ResOklllon il0-1551,·1nue<1 AuQua114. 2001, '1 ltll OOO!llina1ed Retiremtn1 cases. HOWever, tt ii 
cleertrom ltle TenltdNCt Oec:lslon lh,st ltle tole !au l)(e~ al1d clettfmned waa tile 
con~ofRflOiuliqn ~1551, ~llad beenadooted t,ytne0r8noe Crurti, Boam of 
Sopel"fiaon JI Dea!olnber 111110 ~ Oldet b IT11)1ementl'cmierGcMmmein1 Code~ 314e01 -
the court Nlld only lllat "'9 RMOiUtlofl did not knpeif vestsd OMlraebJII ~ d Mrees \llho had 
been eml)loyed prior to Its adoption: 

'The lWlllnna lseue for d«efllllnetlon in lll6 includlblllty phaae of ln8 Orqo ~ 
lillga11oo ~s the effect d Orange C<Unly ResDlulion ~1551, paMed pWSUal\l to 
bm,er Govommenteodt .sedlo~ 31..S0.1, (Ill N indodabiity ir\ ~•k><l c61coa1ior1a 
of c,uh payme,\ts ~ In leli of n.~lbl6 bellGfita. , , • Piaf, membot• _..,. lhal 
Ro, ()t.,foo ~1561 ill inYalid .S 1.1 lt»ae ~- empli,ytid prior 10 la~ 
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be<.zMJ .. ii unconstllulion<IJ1y 1mp;,,,-,," •o>k>d canlnc1uel rignL •.. Wha'I pion 
m<:mbers aoceptod omploynw,t .,oor to the enoctmeot or fv<rnc, occtior, 31•00.1 a,'d 
tire adoption o( REl&!lfution 90-Hi51, the pan~ could not reasonably nave antlcipated 
inat the CIISI\ payments In questiOn WOUid be inellded in pension caleulalioos. 
Ge!Ulinly. lh$ OCc.RS Board had no such el(pedatlon .. . . H«le&, noilher seelioo 
31460.1 nor ReSQflll/on 90-1551. lio!n adaited to aaa, UP c:oofusion that had ar1&enon 
lht 1ubloct. can btl deemed lo haw m:ialted i vullld righ1." 

Contrary to Ire a4aerticn h tie Mal'cil 20 lette<, It)&~• IOf lhe re,il~tivo Oociso,\ wo• rot soJe'ly 
"lrnlt the Bqo,tl or Re!lremont df4 not ao11~a10 lndustcn « 118),lblO beoof~o 11100"1)111'\sattoo 
eamabto," nor wa6 !he rcnca1wo OCCi$kln eosCl(I .14)0n C01161110ra110rn. Cl/ OOt1JGnaI '°°mn.ss ·o~ 
sucll - rather, tho reaGOnallle a>q>eCUJtfons ol the partlos -war. oddreSllOd bocause 1N 0.ldttenoo or 
an ~Y'J'onal lmpelrmMt or a v~ed contrac:(\tal l\gM la detonnlllod In laroe part l:1f roferonce 
to SUO'l exi:,ea.adons (Aleo II. Board« Admintstn,tion (1ae:!) 34 Cat.3d 114, 11~120,) lnCDl'llrlUI, 
th& luues which I h.ave addresud above Nf93/di~ the appikAl>llity and vlllKflty tJI lomwr Udion 
31480, 1 and Recolu!ion QB.001 ir>V<l)Vo """' lut>GC ot 111w lllld £12tu\o,y ainctruetlon . ..,;lh:><,I 
"'9•td lo Ill@ • xpootation& o/ OCERS ormy/df. TheAugust'2001 Tefit.alWG Oo<h!on mokos no 
mention Olthoco l"uos, ~ eaMotlle said ID r,a..e .add,.,,&d or rsooMld U1em. II olrr~y has no 
b_,ng •pvn tt,1$ appeal. 

At a rurlherbasia for Ille <lenlalaf mr a~I. tile MM:1120 kttter cite£ the 2002 se11Jement 
agreement ar,a tl16 J11<1Qmeot entered riereoo In tne Rethmert Cases. wnitt\ It ls asserted, har. 
l)Oul\(J ITl9 aa ar, OCERS i>al110lpaf\( lo acoeol the Pl'O'iiBionB of Resolution No. ae-001, lnducllno 
tl'ie 1991 Clil~ff dale for lnd.JSlon cl "tle»ble benefit' oarme1ts In •comc,ensation .arnebk.' 
'90Srdiasa of Iha val~ or 11POHcsbilitv tA Resolution No. 98-001 °' o1 fOffl!er Go\/8111ment Code 
s9ci]on 31'61, 1 This 115!;'Jl1Jo!\ lalls lot et least !Y,oc, 188110ns· 

(1j ll ls II bask: 1)(111clpla o/ dvtl lltlgatiOII that 111'1 ""9$ lo i,e ~cawd in 9 caee ""' 
dolioeal//d and boomcted by lhe plelid,ng, - just as res judalll Cfflnof be es,erted agakut" party 
ifths daim - not p(esellted for adjudlcatiol'I in lhe prior IIGticn, 11 settlenienl agreement cart101 
be nsbt!O as a bar to a cliim whk:n wu oot pla03(l III IHlla by !he pteaaing, In ltle settllld case. 
NOile OI the vart.>u, pteadlng, flied !II OCSC'cas& nos, 791315 end 71l1•99 specilleellV CIUlll!flged 
11\e ~icebil!ly or validity at lorn'er Gcwffl'ffllnt Code sedion 31460 .1 or RelO!i.d/on 98-001 on 
the 11,'0tJJ\CI! s<.ated above. The man(lan\ua petmoners in OCSC caaa no. 791•99. jOlned t¥ 
Wll&l'IIMors OCeA and Rl:AOC. &pdcalty chaJleoged lh8 '11exible !>Mell" .-1utJon M !he 
g,ound tllat lt Ut'l1Xl"9titutiorlally Impaired Illa VG$18d eootradllal righla ol ~ 11lG1111tna.1, and this 
1M1S tho IOlo lasU$ adj<Jdlcaled by the court ~n tlw> TentatwOecision) rcga,d-,g 1he veroc1•y oflh<J 
"fie»blll benefft" exctuslon under fotme< se<:tlon 31460.1. "ltiloug'> too complain\ lot :Jeetrra1ory 
flliief flied by 1he Board of Relifemertl in OCSC case no, 791315 slleged rrore ~srally tlult tlje 
delendants wtn! sut,je~t ID me exCIJSions set fcrth in Re!Ollll ion No. 96-001, th& ,Boattt 
sut>seqlMl'fUy rnael6 Clear fn 1111 QflPOsitiOn lo defeoc$anU' dt~lfer ~ '\n\lesS and until olher 
parties cte!le an actual controversy so as 10 19qulm th& Boald to amend ,u Verified Comp4a111t to 
add addiliorull defendan1s, • lh8 only iuuas presanted for ad:udlallon _,, those raised by the 
dellll"ldar\lS (all M!f lorl/1 '" 0CSC c:ue rP 7914~) end lhat 'ttJne l!oatd 11\Ui J09i(U10 'a:lVlcc,y 
Of)i!llo~• from thit Cou'1, t>,t 111,lher a cor,,pi.te a/Id fl~ald<ltetmlnation of the ,peclfic ,,ssu.,,. ,o 
disput• • H•'4'rig thu<i •1'9~ wc:oosslulfrlhal t~ RcOrement C&es talgatioo did not "1'w0/v• a 
genoral ~judJCatt<lfl of the wtlditt of tno lnCII.ISIOns 8n<l exctuslOlls COOISiMd in ReSOluUoo No. 93· 
001, l>Jt rather was corfiile<l IC tM 3peelf1C c:1an11s a~Se/Ud by th& Ol!ler J)$1iOS, OCERS JS 
es~d f10m now dlliming lhal tt1e selllemeot oflhe Refremet\l Casas resolved dffl'e1en1 lswe~ 
such ss lhose presented in this 80jl&al 01 olheiwise bars nem f!Mt beirio asserted, FUrther 
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eVldeneb dlal 11\e Mt1k!ment does net bar 1hi• "PPM! ii IWnd in Sceli0n 1 otlhll Notice of 
~ Setttement-,t ID oa,ss memben, on SepiiDmbw 11, 2002, wtilcti mallos daar hat tho 
orty dalms 1111<1 causes Qf action ~ed by lt1e Rele1se Qf C1wrm wv lhoee whk;hw.. to 
De 'tJISl'rtSSed on ine mer1U and lllffi prei\ldlee' UJ)OII app'Oral of.,. S111IJemt11t &gfll8f!MllOl­
because trey wtn ootpa,teftnit ftelt11m8111 cases, ~ Cllllma 10ffl'i1gll19 ba.s1s1or 1111s appea1 
c:ctJld not hlY& been 10 dl&mlued. llncl ltley Cllf1"®1111!Y 1119 nat f)(llCiUded by the Release of 
Claim• teftn!l'lced In the settlement agn,emanl 

(2) It la well es181)11311ed that sett1em«11 agreemenu .. lr88ted e1 conlrllllll and Yrt IUl>Ject 
11> 1M (lel'W81 nll&8 govem!n() 9111'~ d COOlradS, C&9 law publl;hed sJlsaquMl 'O fhe 
2002 eettlelilent d the Ol'll<lge Colr,ty portfon <:A tt1'I Retlf8f11911 t Cases tias made ciEar that lh& 
llta'-lto~ dollniUOntJ of "coml)OMallon. ftl •wmpensatlon eamallt9' Ul'ldw Ifie C<Mlty e~s 
Rotlromont lAw may not t., aJtefliO via lllllQOllal!l<I •~18. -n. Veowra ~Ion alf~ tho 
determlnatJon Qf ...tiat ltama wwe 10 be lodude<l In 'compeosatio<l _,,able,' and lhis ia ti« ~tA>ieCI 
to a conlfllCt lieht, . . , !PFlll1 fflll!lllen COUid ncit OIIIQWI ~Ing thetr conbibuliOn ra.,,,,, or Mr 
'1111111 ~" Cll) re Reti['fflef)\ C,m 120031110 CII.App.4111 G , 453 (~aab In 
orlgfna.l).) Insofar a~ Ill& selUe!Ml'II agreeMellt plXP.0!1s I!> llind OOERS pjWtici!)llrtls to 8~1 a 
bergeinecHat unta-.wl definltioo of•~pensati>n eamal)fe' ill derogauon ofe)(Jst:ng. el!ltutory 
reqU/ramema, th& settlement eoraemenl It ocnsequenUy 11nentoreeable. 

ResPEQtflllly submltt8d, 

d~~ 
James e. Morell 

.JAMES_MORELL_0280 60/965 
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MIEREAS, 

WHEREAS, 

'MIEREAS, 

MiEREAS, 

BOARD OF RETIREMENT 

lllil0hllb1 I'll>- IIMJII 
-- ., "' !1111111 II( ....... ,t _., ,1-.- _.., 

ORANGE COUNTY EMPLOYEES RETREMENT SYSTEM 

RESOLUTION 

Action ol 1he Boaro of Rectremel'l ,,w, Regero ~ mplementlrg the 
YnnOeOMal 

On October 1, 1~7. !fie declalon ol the Cellfomla s~me ~It In the 
i;IIMI, Venlln O:>ln~Sheriffa' haoclatlon ~- Board of Retirement 
af Veofura Q2un§' Riitiremenf A•sociallon (1997) 16 Cal.4ifi 
.sJ ("Yenlln'} be;:a'ne flnal. 

ThG Sup,Gm9 C0':.111 in Vanll.lra manda1Qd ll ~ In the method ftr 
ca!GYllltlng ponsi9n ~ r m~ eind their bomflciane& t,; 
retirement aystems _govemed by the Colr(y Employee$ Retllfflleot Law 
of 1937 rcau. 1. 

On November 18, 1997, h ~ of Rehment ('Boatd") c-f ltie Orange 
Carty Emfila,ee!i RMieoiert Sy1iem ("OCERS") ~ an Pd I-toe 
Cormllttee rt 1t1e 608rd to anal'/1,e Venll.lra and llS e1Teat on the 
retirement $Y&t&m. and ID make reoommeodalions to the Board for 
mplernei,,~ 118 mandrla rl the Suprems OlUt. 

The ~ Hoc Committe& anaiy;l:ed Ventura, rel.lined Uie !18fVices of 
Independent legal counsel, lt6 actuaiy arid other adYiSOra, cooducted a 
series dopen pu!llle hearings tio oonsidef lhe lmpactdVentura or, the 
rattrement system, Its members and tltelr benefidarte6, tho County of 
Orange and other pan .ponsors, 1111d ~ed Ila Recommendations tl1 
Iii& Board on January 21, 1896. 

The Boercl d Relrement lie charged with lhe rflSl)Clnliblty for determi,ng 
•~ • and "compensation eamable" for the Jl.lrpose of 
calculatifV the "final IXllT1PlflS8lion" fi retii119 membels, pul'IUllflt lo 
Sectloos 31460. 31461, 31"482 inf 31W.1 cl 1h11 Goverrmt~ Code. 

The Board af Retnmert finds that 1he prq,er exoo:lse c,f itll statuto,y 
duliea undedho Government Code requlrm It lo pn,vent the lmp1 ope, 
rnanipU!8tb1 ct ~ ti!' l)IJlpc)SeS !:A Gelel1TttVJ ccmpensatloo 
!allable. and ti avcld !he artificial i'lfBtoo d peosoo llena!its. 

After conaidering all of the i'lformotion available to tt,e Board. the 
Recanmendalions of the "'1 Hoc Cornillee, and emcising ils jtJJgment 
In Ille tnltt2r, 

RESOLVED, (A) 

t 
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~--tt40! 
Mofloli 1¥"' so.Id-• -.,.1,1•.-...-.. 

Calwallln of~saticn Eamable". 
The rettn.l ~ ~ sllal be 'regulaliled' 
to wtiat would have been recei'led had the efll)loyee been 
paid fl,,- a normal WOl1I ~e during th& Final 
Cclmpooeation Period. The Board •hall calculate 
·ocmpe1sa1ion eamabfe• ti( aeatlng a lra<ltion, 1118 
nurneraor of which Is the amount of the ~ee·s 
qulllifyf ~ oompeosatia1 and lhe denon •nator al whidl Is 1118 
ntlnber o( ordna,v WOik h«n 101 ~ ,ie 811J)ioyee was 
aduclly paid. The Board shall mlAtiply 1ha.t fracfun by 1h11 
number of paid hours ordinarily teQUlred to be worked by 
othera in 1tlft ame grade/dass. The res!A shaU be the 
tellfing ell'lf)ioyee'a 'oompe11sal!Ot1 earnoblc• re, !he Final 
Compersalion Petlod. 

a 
631965 
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Appbtion of Poliies an:t Gulm!lnes . 
The Soard Shall apply th- po11cies and guktelinM Ill all 
benell peym8llts lo 11•1ibwe and thoir bo.ekial'i68 due Qf1 

lllCI l1ter Ottdlef t, 1994, a~~ membffl reCiirg 
belOn, October 1. 1997. and automatically for al members 
retiliro 111erea1ter. 

Cher~ irl Co111rWion 8-, 
Tl1'rd aliall aib,liite OIi ~ iJCtVelial bal, lhe effect IX1 
the 18tiremenl system d any lncre8$8S 111 ~ final 
compensation going focwarcl, aid shall ad0pt app-oprla1e 
~ to ~loyer and tmployee c:onmblltlon rate& 
effcidw My 1, 1996, 

6, Aneats CortWoo& cl AciM Members. 

7. 

The Boal!! shaO determine the slioiffall, If any, In (1) each 
adivt l'/len't)er'e Member Contllbutlotl A.ceoUnt. and, (2) In 
the fut!Jre, the Member C<lntrtbJllon A.coount of esch pnoi­
metrber relurnng to actMl 1118\JS who wta1v,s to purol'la&e 
prior service. Efective July 1. 1998. the l3oll'd thal! collect 
th& shortfall by « lin,~um paymef'II fmm a MDmbor, °' 
through an eldeoded payment PfO!lra!Tl effl04tl2ir,g 11,e 
511of1fltll QV!lr a peliod not to exceed five year6. !\ny 
fJ1fflber wllO le alONed 10 exten:;I 1ha peyment d &JTeara, 
contmrt!Ons 11"4111 agree le ~ the statute rA llmltatiorls 
provts4id ror in California Code of CM! Proced\J1'9 section 
33&(d), as ft 11pples 11D Board recove,y of mrears 
comrt>ulloos, duq lhe poood of any sudl ex1enSm (SUCl1 
aa,aanen1 shall SIJMJe any il!V0cation ti lhe exlenslal). 

Interim ~ · Final •.>rn~ Peiiod. 
The Board ~ pem,h 111 ~ ~ dumg bl penod 
Odotoer 1, 1997 through ~etil'USY 10, 1 u, reclesignat& 
!her F,nal ~,satlon Prid by no lattr bn Mirth 3~. 
1996. 

a. Anears CoodJuions or Rettees. 
To the extent 1hefe Is a sllollfaA In a retirl!e's Memblr 
C<lntrib.Jtion Amount. the Boad nil ooliect the shortfal 
frcm the member, either by payment In NI, ~ a 
vollnta-y amgnment ard afl&et from the ,wee'$- past-Que 
booefil,s, CY throl)gh 1111 exl8l'ided payf1l80I pogi,111 requmg 
fUU eppiea1ion of the amoont d the past-due beoart check 
payable plus not less 1hm 'l/3 af the increase rn the amoum 
t7f ea«i future benefit payrne,t until the full allllllll 
coitl1Dllti00 11as bee!I saJsfia1, Pa.yme(II ot $81fsfaciory 
anangernent rr:r payment rl arrear,; annlJutians thereon 
shall be a condiion precedent ID tho payment qf _,., 
lnaeased benefils 10 I ,etll9e. 

• 
641965 
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• 9, Cllmll Proceclute for Rettees; Recalctalioo of B«lelit$ 
and Contiibutiona. 
The Board heriibv drects he Administrator to estabhh a 
daim& poo,dure I'll! all emling retirees who wish to make a 
claim, for the purpose of facili1ating adjustment of their 
~ Demio!l benefils. The 8oa'd shall offer tlle relrees 
the opportunity lo have their final compensation 
r&eatc:lJlated, and have the Soard caloulale both the 
addtional benefit&, pll/8 ilitertMt, due 10 them and tho 
addtlonal con11ibutfons, pu lnteml, 1Nt llllt BQarij must 
collect from them before 11,ey are erfflled to receive 1h11 
incraesed beneftts. ~nta in benefit payments o to 
~ thall be paid a& ol JJty 11 11198 GI' • 80011 thereafter 
ei the ~ree's claim can be proc: i eed. 

10, T~d Slatute of Lirnilmls. 
~ exterit that a ihft!E,,1/ear period cl limitations fot 
oomrnencng legal actiOn undef' 'Section 338(1) of tt\e 
Csllomla CQdo Qf CM Prccedttre ahal bo IR)lled 10 11,e 
daim9 of th/ men,bef Of ~S benetlclllrles COIICEfflOg 
the cala.dation ot II.di member's oqmpensation eamable 
uider- these policies and guldelnee, the Board hffllb<r 
agrees to toll (W$p0nd) he running of $.ld1 period of 
llmnatioos fa lhe period October 1, 1997 to tll'O-'Qh JI.Ile 
ao. 1998. A1tef June 30. 1998. the rumingofthe period or 
lmilatlon, shall r~. 

11. 

5 

651965 
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HARVBY L l,BJOaKMAN (Stllla Bar Na. mll) 
ASHUIY K. OVNNlNO (SUie Bu No. 18:!014) 
S'lBl!fa, U3VJrT .t WEISS 
A PfofeulOIUII CoTJ)cndon 
Olle Bmb,read,:ro Cater, 30th F100t 
San Fnnc!Jro. Callfcml• ,. , 11 
Tck~· <•&5) 78S-OJOO 
Fa.:sinilk. (C U)J88-2DU 

l.libl)n Counsel tnd Altorrie~ foe 
BOARD OF Rh~OF ORANOO COUNTY 
BMPLOYEES lUmREMl!M' SYSTBM 

f t..: 
. -· 

SUl'BJllOR OOUR'I' OP'l1:IB STA '.m OP CALIFORNL\ 

QTY I\ND OOUNIY Of SAN FRANCISCO 

tJNLIMl11!l) TUFlSPrctTON 

COJIUilaUOn Pt,,cecdlq 

Specl&I Titl.c (Rllle l550(b)J 

RETIRBMBNT CASBS 

CASS NO. JUDICIAL COUNCIL 
;:o~TlON PROCEBDINv NO. 4049 
. JtlDCMEIT IN 0RANCB CotJNl'Y 
SOPW0ll ORT<:.uENOS. 79UU AM> 
7914'9 

D0ARl)Ol'RS'l'1lU?Ml!Nr01''11m 
OAANOE COUNT( eMl't()YBSS 
k.8TIR(MRNT SYSTEM, I local public 
eollty, 

v. 

JAN L NOUN. t11lndMdutl .eRJCW. 
SNE'mRN. a.n rndividtul, COUN'tv OP 
0RAN0I!. a polllictJ JuWividoo of !he 
$Qte ot Callfomla. ml noe.5 t-30,000. 
inclwlve. 

Oc(cndao~ 

Novcmbc:r I . 2002 
3:30 
304 
Hoo. 8111a1t It Pollak 

29 
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COUNTY OF ORANGE, D politiail 
suWlvisioo of lM SUIIC of Califonda. 

Y. 

BOARD OF R.81'1R8Ml!Nl' OP 11.ffi 
O.QANGE COUNTV EMPLOYEES' 
RlmR.MBNT SYSlllM, al()(!al public 
endl)', 

C~$$-P.,(cu<l4nl IIDd Plwnliff. 

IAN 1. ~1.Alll, ER.LC W. St-.'BTlil'!N, 
Ol\ANOBCOUN'TY A1TORNEYS' 
ASSOCIATION, 

Plaintiffs, 

Y. 

BOARD OP R.BTIRllMENT OFTIIB 
ORANOB COUNTY 8MPLO~' 
REI'IREMENT SYSTBM, 1 local pu\llfc 
entity. 

DeJcndllllt. 

l>unMwlt to thb ORDER APPROVING SBril.BMBNT AORBl!MllNT i11uod b)' 

lhia COla1 oo ~oVCUlber I, 2002, & copy or which ii 1111&:hcd hcRlo aid inc:orpouled b=i.o u 

Appcradl... "1 ," 1t la beleby 0.RD.lllUID. ADJlJDGf!D AND DECR.13ED ilil.\ all of lbc u::rm lllld 

provb\oos oftlle approved ScttJcmcn1 Agn:,<IIDCllt accpy or wbicil 1611110bed hcn:to 111d 

lncorpoattd llcrcin u Appendix "2," shall bt bindiDg Up-OIi ed ilq,lfflienlC<I by all parties to 

tbcle actions, inclllding 111 mem~ of the elm aniA!ing of llll p,st. prc.ie11t and tune 

JllCll1ben of ti>II Ononge County Employ,,c5 Rdimntnl SYttem, ioclllditlgMllrees; dbf~ 

l'lllimc&, 111d aeliv., employees, and all of ll)e me~• fW"ivon, be-nefieiarit!&, 11pls, a..ig,,,, 

roprcacmative,; ond ~•~ iq iota~. 

~ 111 c.Jlfcmla Rules of Cowt 13$9(}1), and lllo ORDER APPRO~O 

SBT'l'LJ!MaNT AOR!lB?dllNT. lhe Court n:tain5 j111sd1Cllon over ltJc parties ID enfon:c ihe 
IIG:Wll&U 

IPROPOS21ll Jl/DOMl!t,l'l' 

30 

l 
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3 

4 

5 
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s Ii 
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13 
<I!' " -" i I~ I 14 

'~ i 15 

"' ~ 16 

!l I' 17 

18 

i 19 

20 

21 

n 
23 

24 

2S 

26 

n 
ZS 

t<rm< ofl/li~ Judgrcw,nl a,nd IO decidt whel!luor nl>t IO •ppr<lve lilly future U11CodJne11ll! to the 

Soalement Agreemt:11t. provided thtt no Olwt t1pp1xwal need be oblaincd where (U cl!ISS 

mc:mben afft£ttd by the propoo;cd umendruent lul~e ~ provided MleutsiMyday$ advaocc 

written notice of tit.; propuscrl 1nici1Mill1cn1 wl (2) no affeeted elaa.s rMmbet submits to u,o CoW1 

a timely WTinen l)bjectlon 10 the propooed 111mnd1rien1. 

Punua.nt lO Callfomia Rak: of COWi 1861. noticc of this Jutlgment 1hill ~ given 

to the clau by providing a copy thcieof (without 11$ Appeod>A 2, which alt.a<ly ,,.., been m>de 

o•a,lal>le for public rev,ew .. ,et forth in the, Noli~ of P:urnots Hc.nng otlltche<l to the 

~cmcmt ~=t"' lkhibit B) 10 ea.ch QUOCnl octiye,;mployc, ou:mbcr Md clcfom:-d 1ctlnx 

mc:mbcr of lhG oysl(;m. =It pen.on cwrcntly n:ccivu1g 111y b<.;,r;tit pllynicn:.,; h~,u tho ietirc:mcru 

S)'ltem, and each =gni~ employee ors-ruUllion for any (WTCnt lQlvc employee member of 

the system by owling, payroll dlstribUtlon, or any Olller melllls reasonably calclllated 10 provide 

notice. The copy of 1hi$ Jddgmt1Jt and iu A()llCndilt I may be reduced ill font size ID 11v: same 

font ~iu: u u.'lCd for lh.c Notice ofFllimtss Fkming for lhc p<ap<><10., of pml'lding thnabovc,. 

refoffltlced notice af 11¥ JudgmenL 

Oued.: "t-ovelllber _}__. 2002 

~a-'!------
JI.JJGB OP'l'tIB SUPBKIOR COURT 

l 

fPROl'OSIDI J\!OOMENT 
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, 

) STEPHEN H. SD.,VER. ESQ. 
Callf'otliia Staie JuJ No. 312'1 

2 EI.IZABE'I'H Sn.VER TOl.llGEM.AN, ESQ. 
Call:t'ornla Siate Bsr No. 193114 

3 SD.VBR, RAI>t>EN .k sn.va 
1428 Second si-t 

'4 !>.O. Box 2161 
Ssw:a Monica, CA 9()407-2161 

5 (310) 393-UU 

NOV - J 2002 

GORDON >'ARK-LI, Cle~ 
t V~ ANO!, • "':f,9NEY 

......::.~ 

IS 1.iaboo C:-1 fo, Pl&4 Mcmbcn &Dd Co-Counsel fo, a-·~ 
7 

8 

9 

JO 

SUPEI.UORCO'O.RT Of'UiESTAl'E. OP CAL.ll'ORNI. .. 

POR 1111! QTY AND COUNIT OF SAN l'RANCISCO 

II Coordin&tion Proceedills 
Special T!Ue (RllJj: l»o(b)) 

11 

13 REI1REMENT CASES 

14 

15 

16 

17 

I& .BOARD OF ~TOP THE 
Otv..NGU q)UNTV RMPLOvtms 

19 JtBTIIU!MENT SYSTBM, • local public 
entity 

2.0 

v. 

JAN J. NOLAN, Ill !odMIIWJ, ERIC W. 
23 ~NB'JlfEN, Ill ln<llVlilllll, CO\JNJ'Y OF 

ORANOE!•, a polilieal Sllb<iViSion of 11:¥: 
24 Silllc ofCallfornla, wl 001:S 1· 30,000, 

iaclu.iivc 
lS 

25 

T1 Ill 

28 Ill 

) 
I 

I 
I 

! 
l 
l 
) 

l 
l 

) 
) 

JlJDIClAL COUNCll. 
COORDJNATION PF.OCEBDINO NO. 
4049 

f~~V!NG 
(ORANGE COUNTY SUPERIOlt 
COURT. CASE NQS. 791.31.S AND 
941499) . . 

Ronoral>lc Stmrt R. follak 
DepartmentNo.3°' 

J>ATB: 
'I'IME: 
.OEM': 

"1ovcmbet l, 200 I 
3:30p.:n. 
304 

JAMES_MORELL_0289 69/965 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1262

I COUNTY OF Ol<I\NGE, a po1mca1 ' .subdivision or tile SWc or OJJforuia. ~ 2 
C=-Complalnaru ud 

~ 3 Defendant, 

4 "· ) 

.s BOARD OP RETIRl!MENT OP i Uli ~ 
ORANGE COUNTY EMPl.DYEBS' ~ 6 RP.TIREMENT SYSTEM, a local public 
eotity. ) 

7 ) 
C,oos-Dcfeodmi. ind 

~ g Pllint.iff. 
) 

9 
~ ORANGE COUNTY EMJ>l.OYl!ES' 

10 ASSOCJA 'TION, ) 

11 Inf.trVcoor wd Cross· l 
Perilioac,, ) 

12 ) 
v. ) 

IJ ) 
BOAIU) OF rumIUlMEltlTOl'ntB ) 

14 01\ANGS COUNTY EMYLOYEl:.S ' ) 
RE11R.EMENT SYSTEM, a Ice~ public ) 

15 enlicy, ) 
) 

16 PWDtilf, Cross-DcfeDd.an1 ) 
and Cioss-R~odcot. ) 

17 ) 

COUNTY OP ORANGE, 
) 

18 ) 
) 

19 Ral Party in ~tt. ) 
DcffndaJJI and CtOS$- ) 

10 Complllin:uL ) 
) 

J I ) 
'OMNGB COUNTY A'MOiu-reYS· ) Or~ n&c Couoty Superior Court C\$c tfo, 

22 ASSOCIATION; IAN J. NOLAN; and ) ?91499 
eruc W. SNI!'nmN, 

~ 23 
)'etitioocn, 

~ l4 
v. ) 

2.5 ) 
BOARD OF RETIREMEHT, ORANGE ) 

26 COUNTY .RETIREMENT S'n'THM, i 
27 R~~ l 
111 

) 
) 

A1l'IJCl,TIOII IOl OIQ)D> Al'l'tO\'lllG St.Tn.! MEKT W.•• 
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( ) 
·' ' 

1 Oil Novcn~r I. 2(02, lllis 11\11\m CIIDC 1,tlore ~ Coore, iJ; DcpllltDlelll 304, at3:30 

2 p,m. upoo die Application or llsi1$00 C«mael for PlaD Me:nbel'$ md-C.0-Counul tar C'J.m 

3 .Rt:pttSelltltiVes for IAJtoVll of llleSelll=lll ~ oolice of whicli wa.s mailed to tD 

4 mcm:bett af ibecws ® or abotll September 17, 2002. ~ NOlltt advised lll cncmbcrs cl the 

S tmns or~ S,t11ttDe!il ~ tnd die tip of 1DJ1 class member lo object ed. appear at 

IS 4be Fume~ Heuin& on Novllll!l>er 1, 2002, aJ 3:10 p.m. No objectioru 'lllt!tt =ived Fram 

7 1S1Y clus mco.ubea, 

II GOOD CAUSE: APP&AIUNO 1'1:U!RBFOR, jt It ORO!llUm, AOJI.ID0'£0 AND 

9 DOCRPPD 111.K die S~cd Agrwncm azraehed m r l•i-~ for Plan ~beta 1a4 

10 Co-Cowwct for Cius ll.cpre&clll4tivcs' APPUCATION FOR ORDER APPROVCNG 

ll SETIUlMENT AGREEMENT is fair i.ad reasooable Ud 1n lbe test lnure.-u ot die membca 

lZ oCd:cdaa, ·wl lhc1cfo.R ii lacby APPROVED by lllcCowt.. 'IbieC0111Wils ol'dii:Sclllcman 

13 Agrcanrot an, aclopll:ll u Che Order of tlm COU%J.. TIie Coult .rcca1ns Ju.rls<Ucdou re dedde 

l • Wbi:111:T or DOl to «pptO'Ye 1IO' fullln, UllmclmeOII "> Cbe SeU!cmcnt AjlC:IIC/4, pcovided 111111 

U ro 01wt appmYlll 1ml be OOIBU)t.11 wbcle (1) wr .tDOIID'.'" aifcclcd by lbc propoacd 

16 •rnmdrnenc have bccc proYidod tt least siJly dlyf ·advam::,i writll:o ll0tice of lllc ptl)pO!Cd 

17 MIIAlldmcrt md ('2.) DO alftt.ltd cl!$$ mmnber submits ti> llie Court l timely wrilli:n abjec(ion 

t! to tbepropo.led ame.odmco;, 

t8T /UDGMllNT Ill! ENTERB0 ACCORDINGLY. 

20 

NOV - ! z,,oz 21 ~ 
JO.WS rnJAltt 1£. Poi.DJC 

22 

ll 

'24 

2' 

26 

27 

28 ...... .,.. 
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r , 
• 

St]TLEMRNT AGREEMENT 

Thii S(tllqm:111 ,\greemmt C"A~t'') JI entered in10 ea oc lhc 
etfc:cti,-c Date, ts cltOncd herein, by tnd amoni each of !he following penons and 
uitities: Orange Q1un1y !miploYet:$' .-.Ssocialion; Rcliled Employees' Associa6on c:J 
Or:u!ge County. In<:.: Onng~ County Allomeys' Aloociatioo: Ju J. Nolan, 11t1.lndivid1Jul: 
1t1d Jl:ri:• W. Sn<tl\en. •n lndlv(<fijal (collectively the"Cl111t R~eneatl=i, 

• indlvid.wly md os members 1t1d n:p=nl.lltiy,:g of• d= conai>ting of ..JI pu1, P"""nt, 
illld fonneruembcB or Iha Orange CoumyEmp!oyccs Retin:mo;n1 Syi1em f'OC!ll!S''), 
includins, but not limilr.d IQ, rcti=, defcm!d rdin:ca, 111d a.:li ,·e cmployc,e,o l&lld all of 
I.he rne111ben' .u,rvivoll. beoelldaries. ogi,nu. assigr.t, n:presentt.ti ves llJ!d W..C$.<Qll in 
in- ("CltD Memllen"): 11-.., Coonty of Orange. a Califc,,nia polili:al ,u.bcilvision 
(''Cov111y·1: tnd OC8RS, oCalifomla publicagone~ ctoatcd punuant tolhc 0oonty 
Ernplor,c Rt:crerncnl L:iw of 1937, u 11JJ1CTided, QJUorni, Govomnent Cede Section 
J 1450, ,1 seq. '(''CER.L"), lhcoe persons and entiUes we 1omctiines rtfcmd 10 herein 
individually as a "Pany'1 and eolltxti~ly u lht uraruc:s.• 

RECJTAlS 

A. 11r-, Ponies arc piutics IO one arboth of !he 11:latctl tflSl!ti of (!uard 
of K1111,cmenr of Orwrge Cmmry Empla,e:u RtlfrtmrmJ S'jste:m v. Nolan, el al., ur.mge 
CountySupeiior Co111t C~ ~o. 791 HS, and 0,11111,t CwnryNtomzys' l\sS.XluJ<on. tr 
al. ~s. Orangt Cmmc;y EnrplnJ1M.r 1/,ttfrtmml S,s//Jln, Or.lnge Coor\f}I SUp,ti<lr c,,.,n 
~SC No. 791499 (Ule "Oraogc. County Cases"), The Orange CoUJ1tyCases were 
ioonli 1111ed wilh • nwnbcr or otl,.,. •imilar case'< pc11ding In odlcf cow11y Sup<:riorCotlfls 
and includtd in lite l(e1irt111tm 0ue!5', Jadiclal Cnuncll Coordinntion Prcw:teding No. 
4049 ,n ttic Svoenor Court of lhc Slalc of California. City and County or San Fraocisco 
befo"' lh~ Honorable Stwrt II.. Poll~k (t.cieir.-Iter lhe • Action';. 

B, The ClusR•p=!Mivcs have been 112med by Ilic San fnrx:i•co 
Couniy Su;,eoa-COUl110 reprcsenl a !:Qtifie<lne>opt·(Ulclllls (i&., the t:lm) coos,,11ng 
of all Cli!Ss Members. 

C. As uJod in 1h11 A&ro<)ment, the ltrm "Clw Co~niel" •hall mean 
the followin11 aU0111eys: 

Stcphtti ft Sliver, Ii~. 
Silvi!!', liadden & Sil vu 
1428 Second Street 
P.O. Box 2161 
San<• Monica , CA. 90l07•216J, 
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Riohvd .Roekwcll, llsq, 
Rockwcll &. Mcy,:r 
3U Centffldal Way 
Tusrin, CA 92780 

P•ul Ccoat,E~. 
Reich, Adell, C-t .t. Cvitan 
SOI Sl>auo Pl. Suite 100 
Los Jlllgele&, CA 90020 

1onJ, Nol&i.f!sq. 
23$2:2 ui11g Meadow 
Mi.,;ion Viejo, CA 92692 

Eric W, Snc~cn, Esq. 
P.O. Bol 742 
Sean:hligh~ NV 890-16.0142 

( I 

0. A, ug«J in thia /\S"'<ment, ".:ompcontion," .. compe11salicm 
wne~lc" and "find compem111ioo" ~llll havo Ille =•ing& a&eribed to them t.mdor 
emu. 

f. Jud~Pollak hllS entcml the followin1 orden 8!1d roUngs ill the 
Action (the: ''Orden and Rulings"); 

l . Orclcr Oil Mattcis Addr~ at August 7.1, 1999 S1a1us Confctencc, 
iSlltl(d oo Novemt,c;r 22, 1999,pauinlng to cl= urtific.itiun; 

2. On!erGmndna (I) Boen! of Redrcment of Oran~ Cocnty 
Emplo)IC<-.S Retirement Sy,stm,1g Motion for Surn.nuuy Adjudication of Con.nict of 
lnter6<t oflloud Momt>c,-,; And D<>nyiog (2) COUrlty orO,..,,cc' $ l',,\ollon for Sutnm3f)' 
Jud,mont on Conflict of lnl<{C>t /\llq~bons, ir.suro on Mlu<h 6, 2000; 

3. S1a1emeot ofDccisloo Rcfncl\ldability: (1) Tem1lnation Par, (1:) 
lnsurance-Rclatetl Payment!; rnd (3) Plck-Up;t. is.wed on July 20, 2000; 

4. Sr...tcment ofOe.:i&i.oa "'Jn~lu:lability or in-Service Cash-Outs of 
Accn,cd l,cQ~ Benc:it,, iu•~il cn Novc:mbcr 8, 2000; 

S, Tcnla.live Decf&io• re Orange C!lllntY Resolution 90-155 I. issued 
on A\l&USI · 4. 2001: llJ1d 

6. Sttteme nl of ~•ion lte· Reuo~clivi!y, issuc:d On Augu,t ll, 2001 

F. 'The Orders and Rulings 1ln ve· not d1,poscd of au CO!llc.t1cil cuuses 
o/ arnon ln\h~ ornngc County Cases. Amon11hc rcmumng conrcstcd causes-of action 
("Remsi n,ng Contested Cl.aims") are (I) 1he Co11n1y' s allegations con~m,ng OCHRS • 

" 
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iueofcx~carnfnge, (l)IXl'.RS' ,talm< ro au~~ foe. agoinM theC01.1nty, 111d (3) 
olhe:r l'iu'ti~' ct~ lo lllornc)'! foe.i. 

G. The Parties now wiah lo«impromise &Ddaetllo I.heir diaplllcs. as 
,Wu in L'>eO""'8• County Casos atld inth• Action, <111d to a•oldthe riw sndcom of 
co~tinll0d liijgt.tion, 0>1 die 1<:m>4 4fld oondllion3 ie1 forth ln dris Ai;coemcnL 

!'(OW l'liElU'l'OR.6, FOR GOOD l\l'ID V AL011!1L6 
'CONSJDUATION, TlfE RF.CRO"T' AND SUFFICIENCY Ol' MUCH IS BF.REBY 
ACKNOWl.EOGED. nm PARTIES AGRJm AS J'OLl,OWS: 

ACREEM'ENT 

1. Rt,;;un.b. TI" (oJCgofog R«:i!al.l on: tn,c iml eot1tet md""' ~1Wrp<l14ud 
~«-.n:in by this n:(cmic:e. 

2. Qrders and R.ulin2s Final J11d Bindtm. Tho l'anie;s acce tll111 lhc Or<1011 
and Rulings &hall~ final an<.l bindiug, an, incorponJed l1~ci• b~ thi1 reference. u,J tltt.t 
• J"udgmenr In lbcform ,11t11chodhece10 uS.hlt,jt A (will! ead1 oflcacontmpllltld 
E.xtubiU) rrusy be entcicd by Ille San I'nmcisco Cowily SlljJCrillr CAlUII in llil: A&tioo. 
Eaeh of Ille l'lllies agrees to c.'o all things reasonably~ and appropriate to Obtain 
eney of the Judgmeiu In lhc Action, and any other ctlucd )ude.menc(e) In Ille Orange 
CO'Jnty Superior Court in either or txJ•h of thc Orange Coun1y C.-,,u app,otrim, 

l. QCT)Rll' &<a9lutionf 6ui!I @lld Biqdin•, E&:bohhcJ>wcs ag1ccuo 
1ecep1 u final •mi binding the inclu!.lons 1n and exclu!ioM tram cornpcnution, 
comp,:n&llliQA camsblc, and final comJICl1$&tion as Jl-<lte partjatl!ll'ly $Cl forth io OCERS' 
ltc,olution 98.001. :is unend« byOCERS' Ruolu1ion 98-009. IJ1d u fu.rtbenmonded 
hy OCERS' action ~ting its Rc.'<>lution 00-00l on or ,boul Occcmber 18, 2000. 
RClOJution 9S-OO I, incluc!lng ill IJIICl!dlncm by ResolUliOU 00-00}, are ilUl(;hed hcnlo u 
Eqjbjl H &Od m lncorp(lrated hcrtin by 1h16 rd'crc«:c, Rewludoo 98-00'.I i, ltlac;hed 
h=to a, Exhibit C and is inc-0rpora1ed hcrci~ by this rcfcraict.. e..ch of th= 
Resolutioni ih.111-also be ocnlc,ed inlD the llldgrocnt by lho s..,, Francisco COUnl)' 
Superior Cowl In tho Aelion. 

4. DlsmfsAAI or,6cma.u11og Conrcs1c,1 Cla,nu. Each or Ille Parties •~es to 
llismlia, with PJl:J udi~. any aiid al.I Rerna.inina Conr:es!ed Oairns it ma~ have in the 
Orang,, Cnunl) C'.tt~. Each of the PM(1e, agrees to file -a lbmimil, 111i1h pf<Uudir.,,, of its 
RenJAin1ng Con!,...ed Cl•imJ in !he. Omnge Covnry C•;;cs, If •ny, will)ln ten (10) clAy• 
folio,.; ng IJ,e Efl'ecuvc Daui, 

5. li!l..flsnhcr Appc,~Js orChalfeoges. Th• Judgm:111, when entered by lhc 
Coun. shall be final and binding on _.,11 of 1he 1>an:e.t, iocludmg c.u:h Class Member . 
. F,,ch of the Pallie$ t>g•"cs not IC> •ppc•I ftom, oc~k niodifieation of, or Olhe,wiso 
challenge lhe Jll<l,limcnL 

" 
3 
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a. OCERS hu applied Rct0l11lion 9UllJ, 8' aniended, lo 
calculate and i=kulAJc tJ;e, retirement allo1V11111Xa n:cteiw:d by all Class Meml:>en oo a.nd 
afw-Oc,tob;r I, 1094, cubjoet 10 Ille ,tatute otllmiistion• l""'vlllOflJ In P""'Pph 10 of 
Rcsoluuon 98-00 l. 11,.; ('onleugrec rha1 ~ •llowanc:c., """'1cu)a1cd punuant 1.o 

R<.Solulfon 98-00 I, u amended, hl"" and shall con1im"' U> lUO UIC final CQIZ!p(lllfflion 
pcriud~ 11~eady in errcc:1 for all rellrc:d Cius MCUJbcts. which final oompcnution penods 
slull n:main untlulll&ed. 1bc Puties C1111bcf 1r;rce thai all reliromcnt allowwioo or all 
r..ur«l Clut Mtmbcn wh(ISc final compaisatioa ianot 1dJLl$1el,I u • result ofdus 
Agrccme,i1 1hall n,ma1n WlOh&nged and all retirement allowances of retired Class 
Me111bt:rs whose bc11Cfit1 alrudy b.al'e bcet! a.djwtl!d as ll =ult of OCERS · 1pplicati1111 of 
OCERS Resollllion 98-001, U tmtn(l(:d, tll:111 aJlO remainim:llangcd. 

b. To the extent thll OCERS has 1101 alrudy adjusltd 
mcml>c:rs • ,.1m:.....,t allowances conaiftenl with R...oluli01! P~l, lhe Paiiiet •tree 11>,r 
IN burden of showing cctUal .-ccclpt oftllly 114'"1)' iociudod payitc.m during the til!IO 
penod u:cd tOCOOll)IIIC final compcr.llltlon will rtlMln wid:tudl ClwMcmberupon 
timely filins of a claim with OCERS. Althou_gh lhe bmlen of proof wiU n:mairt wilh the 
Clm Member. die Purtie& •~ that the burden l!l.3Y be.suil/lfied from evidence in the 
tmplo}'errccorcu ID 11,c exter11 thal l1lcll records w, I» IQclte<I by~ cn,ployer (uaing 
reL<o,ublc cffon.s'), o\/en if the Cius Member h .. no indcpondC11tdocu.-ncnury cvidcnoc 
In It.ii or her own pusseasion lo 1110w receipt or aa wcluded pay tlml Wilhin lilt liluu 
COEDl)Clllilltion ~od. 

c . Anyrotroactivc p.aymcni.'I due focputina-casod~nt 
.Uowllllcc IIJIIOW114 not illrt«dy pwd in <1<:col'UIIIICC with lhc oliiim proecdurce&:o.blJ~hed 
b)'0Cl:;RS purwuan110 oceRSllc:.w!Ution 98-001 will be"pald, plus intciw, upon timely 
111mg of a claim by a mcmbcr111d vcrif1cation oflhe accuracy of, and entillcmcnl tc, the 
clairnw amount by OCERS. 

i , ,:l,m;•ns Contm1gjpn5. The PnrtiC,, ayee that OCF.RS' Rc,olulion 9UJM 
shall be final and bi"dlng. All Panics -agree th•t nooonuibutio115 w OCilRll for l"J 
periods p=ttling July 1, 1998 wi ll i.: du& ITOm t~Cla&S ~mom by rca!on or the 
elc!llcnl$ Qr oay newly jr,cluded in compcnsauon, c.ompeiuation WJ18ble, ""cl final 
oomi;;,nsadon pur.111Mt 10 Oet;RS' Resolulion98.<Dl. as amended, or(hi, Agroemon1. 
Since on .,,d ..{\er July I, 19'.>8,normal cost contnblllion. .. ,aad<finccl undcrCERL.. hn'/'c 
a11d ahall <0~1in11C 10 re~ I.he chang<:i to rompcimllion, rompc:11Ja1iw wnable attd 
Cinal compe11$ition. Any Jncr= in unflllldcd attuuial accrued lllbilhy of L>Cf!KS as A 
rcsul1 of the ioclusjon or the pay 11ern1 in~ludcd by Resolution 98-001. ss arncadro. and 
by 1h1< AgrumC11~ ..ihich liability 1va1" n~ funded by lhe oppllcotion ol ~c<Sse!lrOmgt 
pursuant co OCERS' 11.esolutioo 98-009. 4h.JI b<: p.id by !he County ard other diuricts 
pi11lcipotlng fr (l,e rctircmcnt system on 1n 3Jl'\Oiti:zed bui1 pui.1ant 10 llle regular 
1monizat1on $Cht.dule set by \he Boartl of Relimncnt md as 1u1haiie-0 l,y CER L. 

8. Bjndjpg Effect 9( 4 PJAAll'C!)l. Th• Pt111le& •Vo" 1hat this A!V""rrunt 
1cules, oornprcmi$e$ and rt$o\vcs all inucs an,oog the Pusiics wilh n:spect lo lit<, 

.. 
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C-Ofllpco>Uioc,, coroponwlon ccrnablc1 Cinal compcn.satian, cmpla,..- wolributioos, ond 
employee cootribuliau ~ting retirement llllowo11CCS,clue IO tllQ Clw M~bm under 
CBRL wflh rcsp,!,Cl to all of a,e ucms referenced in this Aereeroen1 and i1> llitached 
cilubiU<. as well as die riaht 10. amount ot. and staliJ!t of limi1alioll$ applJe~k 10 Sll(h 
n,tlremor.( allowance.<. All P:utie: fu.nher agr,A1 lhal !hit Agn,emfllll i,~ inie,,ded to~ 
compl<tc 11,nd final wilh rcrp<e!1o t;!., i5$11c:s th111 ii hU -lvc;,d, and !Ml Im ttnllS '" 
llj)p~cabijjty of Ille A!l('Oement W1U 001 be dlAllge.cl 011 bdult of any oflho Panla, 
includin8 Ille Clw .Mcmben, in ~ponsc 10 later court del.'iili011G, wheO!cr favorable ot 

· unfavorable, to any or cJ,e Patties ~o. Eu.II of !he Pa!Ttcs agrees tlw 1n5 aubscqucn1 
determlndioni by a <OOtt or cowu of competent jurisdiction thal enlarge, defi1>e, nmow 
oc i ij any o~ way rc:lale 10 lhc $«>pc oflh< decision of the California Supn,mc Cw.ti In 
Vtnlllro Comry Depu,ySMl1/ft ' As.!oci.arinn v. /IQ,rd eyRt1iri!mtm, 115 Cl!I. 4rh4t3 
(1997) ("Vcn1ll1a Colml)l'1 or the Items of compensati011 oo be included or eKcluded for 
benefitptltll()t;e&undu CERL~tia/1 have aoeffecl on !he lcmu oupp~ilily ol lhia 
Agrtcment. Not...tlulil!lding tJu, foregoing, 110lhlns in du, Agn,cr1>e11t ;; iniendw lo nQr 
ahall it""~ or lio>il, "'a&ct in MY 'N&.y, cltlu positively m ncg.,.riv~ly, wh11<>~, 
rights 111y Piny 111.ty !Jave rcgurdiBg di: fu111n: continuation, modifica.oon or climi11ai.iu11 
of any iwn of corupcn$Uion or othclr employn11,11l benefit by such Party's employet. 

9_ ~a:<> Hc;Ilh ~- ~ Comty llnd OCERS ,no. p1rtiesio rbat 
1,crt•n M=onndum of Und=.u.mding Agrecmmt<Uted Jo:nu,vy .l, 1993, u ,mend.eel 
b)' lhat cciuw, I'irsl Ammclmout to Mcruomidum of lfrnlcotandlng Agrec1oc:m d>tc,,I 
JMUllt)' 5, 1993, cllted f'/oVCUllleT I. 1996, (l(){ICU'rlin& CllO l'uull-ing (If a hCOllll beaefit 
program for retired emplo~ oflhc County who~ member.; ofOCllRS. and tllcir 
eligible beneficiaries and olhermaU.ors(lhc "ARBA A.gn,emmt''). County and OCERS 
havo asrc,ed ind<,pqndeo\ly to cola into an Amended U>d Rcecb.ted ~11101"W1dum ot 
Uud,cr.;uamling Agrccmml n:: Ac.ldii:looa.l Rctin:c Bcncfil Acx:oum ("New ARll A 
Agn:elllCllt"), a rrue ll!ldcomct copy or which is 811.BChed lle!C<o 1.< Bxhjbjt D. As ,ct 
forth 1n the New AR.JlA A~ment. the weement provides fOf aere•tcr leral of 
usur.uie<e' for funding Co1111ty ,.li,ec hwlh be~"""' s,anl.t. Notwilhcr,ndina thi• 
A.g,:comenc, County l\nd OCERS ruotVc rho right to emond Ille New ARBA A$fc=crH 
in all n:apr,cus, l'lolhlngln lhls Agrr.crnon1 ts iMended to, nor &hi.Ii, .:rcateany vcste4 
ria)lt inillly Clui Mem.berUltclulhc New /\RBA J\gn:.emen~ 11orc.011fc1 jwi,diclion over 
the New AR.BA Agr-..enr on 1~SyperlorC1111n ol rheCity and Coontynf S111J 
r-1u,ci1eo, 

10. A!l!lm\;ys' fees nrn1Co5IS. c.o~nty agrees 10 pa.y rfle sum of $2~,l)(Kl.00 
to Silver. H'.2ddC11 & Sil-. in full and complele 1•ti1facuoB or CIUS Counstls' ct aims lo 
morneys' ftt.s arid com against any of the Parties hctelo in the Orang~ County Cosca 
,nd lhe Action. e:.cep1 as e,cpt\\Si ly ae pro•ided, e-~ch o( chc PA11iet •l\•ll b<ar ils °""" 
l\\ome y,' fees o,,d COlb in conaootion witt> the Oronll" Cou<!IT Casu. the i\c~o• , the 
: ,ccu\ior,, 11nplemmmion ~d obtaining orcoun approval o! rhh Agr0emem, nod 
Dl>talning th( JUdgrn:nt. Each Cll!.'.15 Counsel lll"'C$ nol toseek furtller fees or to~\$ frorn 
!ny of (he Putics hereto sris,ngoul of any ,ud, m•ll~rs . 

.. 
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H. Mutual Bcl@:s and C<w;omt Not 10 S~. As of tho Blfccti..., l>tlo, ad\ 
r.tty hm110, en ill own bdlllf md on bcl,alf ar eadl ot ill! respective memllen, officcnt, 
dlreclo!a, superv~, boatds, IUJl~en. employee$, 1tt,QrT1oys, aelllfflet, accounlllltt, 
a,Ulla. aavanl&, repcucnUlives, bcnefic:urica. llllnivan.. pcedecearon. successms. 
auigns, h<oin Ind - (col.lectlll'a!y, each Plft)''I "llolmd PmON") ben!by 
rck-eK,s and di~ cam olhett'~ md ...... l'alty'• Rda(,cdJ'cnomfrommy.tDd 
all ~J,im.s, clcmnds. - of IC!i1111, abliplioo.1. ~. c,,pcnscs aKl lilbUilia, 
lmownml unlalown,stSpCCled aidmuiupccied, cllal It, Of nyoflu lldwd Pmona, 
now OWN or holds. o,r 11 •Y lime herc10fon: or bcfcaJ!er may have. 11w M:re wencd. « 
lhalcaud blw. bo!eD ulffl!d lnainnl!dioo with, orthaf in any "Y l'fllala to rnatl8n. 
nalloll iQ u,y o( 1hr: f Ir faga "" file in the Onw,g,; COUlly c..a wJ/ar the it._ctioo 
(111:1\ldlng, 11111 n<ll limltlld IO, tb6 Rlllll8ll!ill& ~o:I Claims), IJ OCBR.S' ~twon 
98-0l.1 q lllllClldcd, in OC8RS' Resolution !ll!-009, ad.'arill lh:Jodgmcnt, including 
Ill)' cxhtoils to anym:-b documeols ("Rele•snl <'.I.aims"). NttW!OtJlandlQII the 
faegolna, 11J.lu11ut11al ft.I- lllddi!dm&le 11xp1csdydoet IIQt tncludc 811Y R""-ed 
Claima lintllriaing...a of and by TirtlM: of the tc:rm, of lhi• .A~t "'Ibo l'luuca' 
nMpOCOVe ~ and obHptlOIU hereunder. Blcil P111y heff.w aJl'l!lll!!a 111d agn,es 
nevct IO 1111! 111'(111 or olhctwile ~100:'C>l lO anert my of Ille Released Claitu !Ml IIC the 
rui!jtct of Otts mutnal rclcue, 

12. Waim•dBtliequishmcslo{Upknq'fPCJlima• Jtia~ltld 
•UQ<d cti. with~ 10 Ibo mwual ~!cu.a act fri in l'i1R8"(1b 11 of dlio 
l'\.plemc:nt., all nghis 1114-o:nencs provided 1111m catlt0(111a Civil~ tcc:tion 1s.2111d 
wy amilat law of Ill) 1111.C or lalilayo(lhc Unital Stalc:a m: bc:rcby oxpmsly wliva:I 
lll(f mfinquish«J by e!th o/ the l'atti~. Section 1542 l'fltd! U (ollOWll . 

CERTAIN CLAIMS NOT 411FECTED DY GENERAL 
RELWE. A O.BNERAL Rm.JiAS.B DOIIS NOT BXl1iNI> TO 
Cl.AIMS, WHlQI 11IE CREDITOR DOES Nor KNOW OR 
SUSPf.Cl'TOEJCJST IN HIS FAVORATTHETIM.HOF 
llXECU1'!1"C THE IU!l.RASE, wmc1:1 [P KNOWN BY HlM 
MUSTHAVEMATEUAU.Y Af'f'ECT'EIHDS S'B'rt'lJ?ME.Nr 
WITH TlfEDBBTOR. 

' !n w8iving 111d retinq_uishing lhe proYisimu and llenefils ahcction I S42 cl the Califcimi& 
Civil Cooo, t.aeh of the P&rti .. -,1:nowl#daes that it nay he,,ollfia-discowr raclS. 
mio11ruition orovidcnce In lddltfQn l(lordl~l l\'011111\ooe'- lnrnm,adonor 
ovtdcn<;o mai thoy l)DW·belicve10cx!R orbell'IJe, will! mpcct111tbcRdcutdQllnu, 
incJ1141ng the possibility oHurthercllrificlfians md develq:,ment in 1M case law 
pe,ta,nlns to the includon or exclwion ofilam rdtte.ictd in this Agrcemclll or its 
1tti,,hed e~hibil$ in compon~lion, compen~ti~ eamabl&. or 6..al compensation lll1<ler 
lhe provisioc,s ofC£1U_ Each Party atTCCS lhAI it hM taken lbAI pos&!blUty ln10 ll<Ct>Unt 
in deecnniniPl tho 11'!10\lnt of c.onsidwu{on 10 be aiven under tllls Agreement. fwttw:r, 
lhc P&rtiC$ agiic \hat tlierclel!SC:S given herein 1h1II l'Cll\lin in effect a• full ud 
complelc gcllClltl rel....., or Ille ffl:111-n de,ci;~d ~to1.e, notwllhlUntfi•g ititco-,, of ,11,, 

., 

6 

JAMES_MORE.LL_0297 771965 
40 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1270

u \. I 

clialcnce oJ llt!Y wch adtlltion.1I or dirfc:ent!acu. illformalioo or tvidcllCC. or 
developmenl$ In tht c= law. 

13. Notisc IOCI&& of Usat1ne (0 APIXQYC Atc«OlA0J. The PJrticA" ag,r.<: hi 
jointly u,.ok the: approval of the San r'r.Jlldsco Supcria Court ol tllc 1101ice 10 be given 10 
Cius Memb<.B of U1e hc&rin, 10 approve lhls Apincl'II, In lhe furm a11J1Ched h(re(o as 
Bl<hjbil E. Alla approval of the form of notice. OCERS shall disscmiall~ the notice of 
I.he heo,fog for the Court lo consider olljutioru and 10 approve or n,ja,t lhls Agn>aM!II 

't<> the O = Mamt»rs, u rcquiRd by thc Coun. . 

l•, E'[cc1jyc DJtc. n" M~livc Dau, oflhb Aya:mcnuheJI be the lir..'I 
bUStllCSS dly tollowing !he II.It 10 (l((,U( of tt,a foJJoWing evcr}t$, ejeh ()f '-lllicluhall be A 

condition PJ1'C<dtp I 10 the cff,cti Venc:$S of tt.iJ Ag~cnt: 

b. The dale on whi<h 1he Sao r-.-..-,clr,c() O,,..uy S11pc11w 
<..:ow, cmers i\11 onler ,pproviag !hi~ Agr«l'll<lnt; and 

c. n.e dalo on whidl the S111 'Pranci= County Sul)Crior 
Coon <".llttrs IM Jud~oc;nt in I.be Action. 

In the event IMI the Effective DIie doc;, not OClQlt on r,r before Novcm\)cr 
10, 2002, •Jnless lhe ruties through Ille Ir anom,)1 or record JOlntly agn:e olhe1W1s.e, 
men: 

1. l'l\is Aglfflllcnl shall be null and vofd u,d ,hall have no 
tom\ ord(cct, and no Party saaU be bound by ,ny of Its u:rm.; 

b. This Agreement, all of Its rrovlslons, and all nego1in1lnns. 
suuemen~ a!ld proceedings rtlaltog to ii 1hlll be withoot pre,iudict to tho nll,hll of •ny of 
the P1n,cs: 

•· All l>artie, cl111JI be restc;,,.,.! to tltCJr rc.spccllvo pm11ioo$ 
exl,tlng irnmed1atoly before tbe cxcc~uuu of !his Aa,i::<:rwnt; ""d 

d. Ncilhtl' the provi,i011s of thi• At=ment, ncr lhe fact of 1h 
having been made, lhall be 1dmi54iblc or entc~ into eviden~ in either of the Orange 
Co11Jt1y Cnscs or the Action for•J>)' pu.rpo&ewhauoc~r. 

15. llillil!' "'s..-xro•OJ. This i\i;i·o:mcn1 fl:Jlre,cntstl,c Parties' emirc 
11grcernem and constitt11es the only cxistini and binding ~~emc:nl bc1WeC11 them ,,11111 
ltS}'CCI lO 1he matters stated herdn,c~ccp1 forfhmc cer1ain agreements bt:1ng emued h11<1 
Gimuhaneously bc1ween Lhe C:011n1y andOCERS tntitled, "Mutu Se1tl•menl 
Agreement," ·•~.me,l(!Cd ~nd Resl•ll:d Memorandum of Un<lerstonding Agre<rncnl re 
Add,bonal Re1irce Ocncfot A<lt:0~n1" Ind "Amended and R,csm.ed lnvc.slITlent Account 
Ag1ccman1:· Tni1 Agreemeni s~s any and 1111 prior agrc=nls, n:pmc11m1ons, 
promises ~Ml u~dtr.lar.din/!5 of eny kind. whether oral or wriuen, express or lmplieJ. 

" 
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b«VICCll the Pmiosn,prding 0-subject maiie:a oflllls AgrumcnL Noihing hc,cl11 i, 
intended lo nor sllall affect Ally party•~ ri8hts and obligailoi\S und(:r CERL, CllCCpl llS 
Sl)e(:ifi~Jly set forth hctc;in. In enienng into 11,i~ A~nt. C4Ch !'Arty disd4lm$ my 
reliance apc,o tny ~rescnWioo, fort or opinion llul ;, not o~M:<Wise "I rcm1, in writing 
in lllis Agrecrnet11, 

1 Ci. lmPJPremjon. Eli<;l, of uic l'anlca "grccs that this Agreement wu dt,lincd 
by the ICSJJCl.ilvc C:00.tllid forlhc Plutil:$ al 11t111'1 lengtt . l!a(h 1'111ty, _,d COWISCI for 
each Pany. has reviewed and 11:rrlscd, a 1w had itM, opponlllll ty 10 review and re rue, 
thrs Ap,,ment, tnd ICCOrdlngly, my r,,le,i of <onattuct.ion to the effect 1h11 my 
anibit!uitieu,o to be =oho! a&iiinat th<adtarnng 11&'1Y, lnclv<lin&, but n01 limi1CC1 to. 
c.i1rocnia Civil Cola Section 1654, shall llOt t.e emplo~ in Cha iruapretatioo or lllis 
Aucenu:mt or 111y11111C11dmenl or it. 

11. Nq AdroissiWJl. This Agrumcnt and the ncgotiition, nd court 
p~ln!l" rd•ring m th!,, Agncmen, $hall no, k conctfUcd ac, or orrcnod u. "'1Y IYP-
0f o.dmissioa cr00ncc:uion of cy liability or WlWlgdoiogon lhc pmof my pcnOrl or 
cmi!y. Eactt ormc Parties llenies any wn,ngdoing llleged in !he Orange 0>u111y ~ 
Ind the Action aod c1¢e.t riot lldrnit or concede 111y ac:tw or pocential fl!u.lt, 1111U11l(loing or 
lismtity in conoection with it•)' facLs °'clalmi I.hilt .-c,ealfcgcd or could h•.., l>ccn 
aJlog.e<i.in o .... 0n.ngc C.ountyC...U,ot Ille Action. 

l 8, Amcn1Jmcrns: CWn f>l!J!!OVII. TIie ttmlJ and p1(Wi6iOII~ of (hjs 
l\g=rr1ent Ill~)' tJnly be ~mcllded, modified, or c~p&mlcd ty ~tten agrecm:01 of t>ime 
Parties affected by lhc putic\llar amendment roughL ~ Parties agree IN! the San 
Fnncisco Superi~Court shall ltt!injuri!l(lictiono,,,rlhcm to enroroe the r., ms of thii 
i'lgn,omcnt uid the Jlldgm<:n~ tad to decide wtu:thcr or ll0I to •Fpro•c UIJ flrorc 
a~cnu to either, pro vi do tli111 no C.Oun approval 11Ct<1 be oDtained where (I) oa..s 
Members affected by the prol)OSCd amcndmonl hive '-1 provided O! least sixty days 
MVance written notice or Iha [lropnst.d amendlTI<!nt &nd (2) no •rfected Class Memttt 
i,ibmi!I to t~c Coull and COUrMII to the affectt4 Prnty a timely written objection to !he 
vroposcd amendment. 

I Y. AU!horjly, Cla,rs Reprcsco nlllivcs hcrcb y r<Opru<t!l that they aruteking 
lo pmted the inltff.5i~ of the eniire a ass. inchx!iog each wiJ every CIILSS Member. Etch 
pe,..on executing th,s Agn,,monl repr~, I hot vh• r,:1$ re><I 1hi, Ag.-..ement '"d •SM'"' 
10 it.s loml/j l>oU, wio ,.,jd"4Jly md u I rcpn:scntativ" of W(; Party o r Pad~ 00 w'ho~ 
bcilalf l!l'hc 1, cxccudJI& this l\grcement; and tll111 s/bc is •ulhort,cd to enter into Ibis 
l\grecnieM on behalf or lhe Puty for whom slhe [s excculiig this A~Ol(fflt. 

20. Ch1JJC4.ill.L--O'!. This Agr••~nt •nd Qll)'OllCillary •l!fttJJl<n\$ II> bo 
•~«:uted in order lo carry GUI 11< tenns !.hall be governed by, ond int«:11'"'tod according 
10, tho l4w• of <he Sl>ltc ofCaltfomia. a, applied 10 domlc,Ua.nei thereof. 

21. Junsdjcrrng; Venue. Any action to enforce this ,'.greemeol shaU be 
rommc11cttl ancf mainlained ,n the Retirement c •• .,, Judidal Qiur,cil Coortl,uted 
P=•eding No. 4049 in the San r-nno!seo County Superio, Court, rr lhu pn>eeodln~ is 

•Wl0.6JOt>7~• 8 
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slill pcnAling hem tllal court. Cldlawiie my IIC!ion !O tpfo~ IIIISAgi«:me11t llull bo 
OOll'menced 111d mainulncd Ill tho Or11lae Ccwi1YSllpCriorCourt. IIICI al!all not tie 
eommenc:ed or 111amaioed in myccherCOC!ltortn'buoal. E.::h of tJ,e Patieutipul•tes 
and as-1opmonal andaubject matt« j,uudjctio,, al\d _,116 in Cllo(oro&oing~~-

22, llfl!ICJ§ .e,11;Judc;d from Apmgn, NOcblng Ill 1h11 '-"£1™~ lbllI be 
lntcrpaed ea pmveadng lhc OMir.y or oc&s, ad ,:s;ti of lhclr ~_pcctl-w: agcnu 111d 
1:11111loYCCa. from communclling with die Cllll Members wilfliD die ordin.Ky coanc of 

. tliell' btl&iM.&U,aivlrie:s. . 

2l. Blndjpg l'hrure. 1"u Agn,eme,,1 shall be bindlngupc,, and for lt.e tiMefit 
or eclt c( Ille Putit:a heteto, theu rcspcctl'IC prcdc:,:$sors, S~lll. dMaecs, IHIIIM, 
llein, executors, IUrY!voa, llencflciaries-, l:ffiliatts, rqmsen!"liws, rmmbels,oflicws, 
dircc;tcn, supervisors. boards. llllll~. 11811111a, anpio:yu&. allonlcys, ldUarics, 
""""'°ntaou, -r.and ~\'et. 

2A. CJood Pajlh E/fon§, ~ reru .. Wl.~ to i~l•meot Ibo lc!UU otthl, 
/\u<=lcnl in gQOd flith and in a d111cly maoncr, 111d 10 ~ gQOd faith tn 11:10l•l~g any 
dl;p~~ 11111 may lrisc in ~lcmmting 1hc lmlll of Ibis AgrecmtnL The Plltica agree 
to C<lOpen.to flilly willl one llllothcr. 1o UJe 11m bcK dforu. and m execule tlJ dooomcnL• 
n<eeaury to oblaln Superi01' Coillt "fll""'al t# du.c Agn:cm,:nt. 

2,. Coqgtc.cpan Exw on. 'this Sotdcmc:111 Agicement may bo a:ipicd ln 
CQllllCrpa/U, e:ICtl of WI\ICII tnall eonst1~ • 4apliClle original alld wen IOgt{Jler ihall 
constitute one am1be"'11C A~t 

IN WtrNESS WHEREOF, 4,,, Put..s haelohaved,uy e1ecu!oddil.a 
Ap;wmcnl Qn °" follow in& date.,, tluwgb u..;,. tulhorued rcprcsenWl~ udcslgn61Cd 
below. 

l&/gnal:um •1111CM on follcWio& pages I 

., 
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APPROV8D AND AGREJI.OTO BY AND ON BEHALF OF TJ-f£MSELV~ 
ll'IDIVJDUALL Y AND AS CLASS RF.PRESENl.A'nYES ON BEHALF OF Tl-IE 
CLASS M1™BERS: 

ORANGBCOUNfY l!MJ'l,QYfillS ASSOCIATION 

By: ~~~ .DatC<!: .J.-d q. u,vz_ 
Mil 1110mr.oo 
President, Orang" O>unty Employees Assaci:stibn 

R.EnR.llD EMJ>LOVE!ES' ASSOCIATION 
OF ORANGE COUlfTY, ~c. 

Datc4: ______ _ 

H. Willia.Ill Kirl:wuod 
Prosid~ot, 8cwd of RPAO<.: 

ORANOECO(JNTY A'li{>RNEVS' ASSOCJA'llON 

By: Dat~'<l: ______ _ 

Cluislol!lia- !<nlidc 
Prcsfdenl. OmngcCowuy Anomeys' A!soeilllloo 

INDIVIDUALS ANO AS ATTORNEYS IN PROPER 

By· 

By: 

Jan J. Nolan 

Eric W. Sllel)•= 

~ 

JAMES_MORELL_0301 
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10 " 

811965 

-------

-------

44 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1274

I...) I I 

NAMED CLASS REPRESENJA TIVES 

APPROvtiDAND AOREEDTO BY AND ONBl!HALFOFTIIEM.SELVES 
INDtvtDUAU,Y AND ASCLASS nErlU'lSOITA11Va<: ON DCIIAtFOT"T1ID 
CL.ASS MEMBERS: 

ORA.t{OE C<>t.lN'l'Y EMPLOYE.eS ASsOCII\TION 

By. Druod· _____ _ 

MilThomroo 
l'n,.sidcnt, O;.mgc Can,ty Employ,ies ,._uoci,tioo 

RETIRED l!MPLO\'EBS' ASSOCIATION 
OP ORANOSCOUNTY, INC, 

By:-i;f~/ 
Wllllam Klr\wood 

Prwdenl:, Doud of Rl!AOC 

.ACJ./i• .:;'2.... Daled: _:U::......,!_;.._ ___ _ 

ORANGE COUNTY ArrottNP,YS' ASSOCIATION 

By: Oa.11:d:. ______ _ 

CMstophcr Ktlllick 
f'tc.1idcnt, Omise Coun1y A1tomcY\' Assocl&1lon 

INDIVIDUALS ANJ) AS ATTOtt~YS 1N PRO PtlR 

By. Dated: ___ ___ _ 

JU\ /. Nolan 

By: Daled· ______ _ 

Eric W. Snclru:n 

10 
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NAMED Cl.ASS RF.PRF.SF.N1'ATI Vlo:S 

APP.ROVED AND .-.GRHED TO BY AND ON BBHAl..P OF THflMSlll.l/m 
lNDMDUAU Y ANO AS Ct.ASS IIE'RESENT ATIVES ON BEll<\lF OF 'THE 
CLASS MEMBERS: 

ORANGE! COUNTY l!MPLOYEES ASSOCIA'l1ON 

By: OIied: ______ _ 

MilTI10mton 
l'rcsidml, Orange Couaty Employees AsS«:illlion 

lU>T'IR.EO BMPLOYllRS' ASSOCIATIOM 
01' OR.ANOB COUNTY, ll'IC. 

lly: 
lt William Kirkwood 
f c-mdct1t, Boan.I Q( Jt.ElAOC 

lnled: -------

ORANCE COUN'rY AITORNEYS' ASSOCIA noN 

By: 

INDIVmUALS AND AS ATTORNEYS IN PRO PER 

By: Doled: 
Jan J, Nolan --- --- -

By: J>ulc:d! ______ _ 

" 
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N(\1,0:D Q .l$S R£l'R£SEN'l'ATIVES 

APPROVED AND AG.REED TO BY AND ON BEH/U.F OP 1'HEMSE1. VES 
INDIVIDUALLV AND I\S CLASS IU!PR.eSBNTI\ TlVES ON BEHALF OP nm 
CLASS MEMBERS: 

ORANGF. COUNTY EMPLOYEES ASSOCIATION 

Bv: Daled! _____ _ 

MlJ Tbomlon 
President. Orange Co.mty BmploY')C:11 ASlOCi4Jion 

llll.TQl.l!)) 'EMPLOYm1S' ASSOO:AnOlll 
Of ORANClll COUNTY, INC. 

By; 
KWilliam Kldr;wood 
Pn:,idcnt, 8ollrd o fREAOC 

Oiled: ______ _ 

OR.ANGE COUN1Y At"l'OlNEYS' ASSOCIATION 

By. Dated! ·- ------Christopht!r K1aliclc 
President, Ornge Counry At1orneys' Associato n 

INDIVIDUALS ANO AS A ffORi'fflYS IN PRO .I'& 

Dtt«l. 

8y Dated. ______ _ 

Er!c W Sntthon 

JO 
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"1'PR.OVED N,1> AGREED 10 BY /tl<D ON eeJ:!/\1.f'Of THEMSRL\'E.'i 
OOTV1t>U,\LLY AND AS Cl.ASS REPR£SE..'ITATJVP.s ~ BBBALfOP'llOI 
~g MEMBl!RS: 

OAA:-.<lB0:llUN'n!MtLOYF.t!S ASSOClATIDN 

By: ~ ----- -MIi 1'l>omloo> 
~ °'""'c O:,a,ey Emplo)- A,ccciJticn 

REt1R.ED llMPLOYEllS' ASSOOATIO!\ 
Of OltAl'!<m COUN'JY, INC. 

By: 

~ Xrailcl'. -·------
l'nsldall. Ohn11 C0CIDly AtlDnle)'· i\lOO<iailoo 

INDNIOUALS AND ASATI'ORl\'EVS INPROPllR 

~------
Oattd; 

10 

., 
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ORANGK COUNTY J;.'MPLOYEES 
REmtEMEN'l' SW'rnM 

COUN"fY OYORANGll 

By: 

O,air. Board of Supervisors 

APPROVED AS TO FORM: 

Bl!NJAMJN P. de MA YO, COWIY CX)UNSBL 
1111d l>cboruh M. Gmc:iner, ASSXSTANI' 

By: _________ _ 

Deborah M. Grc•iner, Asistw1t 
Attom~y6 f°' COUNTY OFOMNGB 

A Profcs,io nl Corporllion 

By: ~w,_ 
MA cy I J..el<iennAA 

Allomeys fQr BOARD Of KlfftlU!M.l!NT Of 

(. ·' 

l)nt~: ____ _ _ 

Dllll:d! _____ _ 

ORANGE COUNTY EMPLOYEBS 'RF.TillEMENT SYSTEM 

II 

JAMES_MORELL_0306 86/965 
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\Y 

O.MNGE COVNTY RMJ>LOVEES 
RETIREMENT SYSTEM 

By; 
FrmkE. i!.1cy 
Cllal'r. Boml ofRetimnall 

courrv OFOR,.J\IGE 

By. 

AW.ROVED AS TO FOllM: 

llE'lJAMIN P. de. MA YO. COUNTY COUNSEL 
and Debotlb M. Gmcincr, ASSJST ANT 

By:)/), ka a/~ qt:4,, Art<2¼1, 
Dcbonll J,(. Omeina-, N&isiant 

AtlDrneys far COUNlY OF ORANGE 

SI P.EFJ!L. LEVITT & WEISS 
A Profcssitmll CmJ)Otltio"' 

By: 

JAMES_MORELL_0307 

11 

87/965 

Dated: -----

• 

011cd: ____ _ 
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V I I 

SILVER. HADDEN A SILVER. 

0a1e<1:. ___ -: ... /_,=. I....,:.'""· ;=· __ 

ROCKWELL & MEYER 

By: 031«1: ____ _ _ 

Ricbard S. RuekweU 

REICH. ADm.L.CROST &CVJTAN 

By: 0 31«!: _ ____ _ 

Paulcrost 

12 
., 

51 
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V l > 

Cl.ASS COUNSEL: 

SU.VER, HADDEN A SILVER 

By: 
Stephttl H. Sil ver 

ROCKW&L & MEYER 

Dy: ~~~- D>Jed: _ 'i'_,_)_1_<-.,_/_;,_4--__ 
Rlchud S; Ro.kw<IJ 

REICH. AOEUh CROST &.CVITAN 

Br, Da1cd: ------PauJCrost 

• 
12 

52 
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V 

CLASSCOUNSBI.: 

SIL~ HADDEJlf &SILVER 

By. 

ROCKW£LL &MtlYHR 

8y: 
Richard S.bctwell 

JAMES_MORELL_0310 

Dated: _____ _ 

D11ed: _____ _ 

., 
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1 

'\ 

l 

• 

• 
• 
• 
t 

10 

It 

12 

13 

,. ,. 

V 

CALJFORNlA SUPERIOR COOllf 

COUNTY OF SA>! F'IUJ,jCJSCO 

OEPARTMJiNT NUM9£R. 3C4 

l) 

) JUO!CW. COUNCIL COORDINATION 
Coonlination P~lng S_pecial Tltlc l 'PROCEEDING NO. ~9 
(Rule I S~l) 

) 
TENTATIVE DECISION RE: ORANGE ) 
COUNTY RESOLUTION 90-1551 

RETIREMENTCAru ) 
) 

Th: lfonorablc Stuart R. Pollak ) 
) 16 1,-_____________ ., 

J7 

It 

19 li1iprioncona:m111tcrfea of~ac Couon, Rt.sollllion ~ ISSI, puso1l pummu 1oru-

20 Go- c•11e:1ion 31460.1, on tile i.nd111Ubility ia pm.1ioB tflculali011:1 ol'cai$1:i p,l)'JllCJ11S 

1'1 made !D Jlc!I oClldiblc bc:ncfiis. Uadcfthit colllt't prior nain&-cash JJ«Yl!lffllS mt.de la lleuo( 

ZZ Oo.ltible beie.fru,are....,m,-tion" un,1,:,-CEJU.. Fono.a ~ioo 31460.111etlllonud die C:0"'10Q
1 

" boWC'\/Ct, ID adopt • l'CIOIUlion cxehldfo1c sud! payinmu from compC'llS:&lion for this purpose. n. 
lA 

Orange CO<llll)' BOlld orSupctvhor1 -.dop1.-d Rnul111ion 90-1:!Sl pam1,111110 fotmer seclion 

31'160,1 CIIDtctmha I, 1990.tobecomc c!fcetlv. Jmwy l, 1991, Pion me111bma,guc UUII 
l6 

" 

JAMES_MORELL_0311 911965 
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V \...) 

Jtesduuon 90-1 SSI .is inl'lllld ~ 10 those who wen:employcdJ)liorto its adoplioa bccawc It 

? unl;()Wltitlltlolll.lly iin_pairs t ,.'CS1C<f con1ffl.c:tUOJ risht. 

4 

6 

7 

It Is well csuhlished that"upon ,c-0cptance of public ruiploymeut [ouc} acqllire[s] a ves1"1 

riaht1oa P"M!onb,.,.d upon Ibo sy,,lieln theu in dfccl.." (Alilwrv, S/AteofCnlif1>r11ia(l 971) 18 

Cal.3d 80S, 814,) SlldlponsillO ri~I.! nn:-"oblignliaasprotcctcd by the COlltlllCl cllll&S(: o!lht federal 

and - C,,!1Slfn,tlon.• (fbld.) )101 ,ill th:mses In p,nsioa ealouhulons n,,ccssarlly impair plan 

1 
mmibc!s· vest«! rights. (A}ltll Y./Joatd ?[ Atfmlnis"aJ/011. (1953) 341 Ca!.3d 114, l 19.) ... nu 

9 <onsliMioml prohi!tltion agajnst conttact [mpainn,nt does not tx.acta rigid literal fullillm•rn; rather 

10 

II 

t2 

ll 

IC 

,. 
IO 

17 

18 

19 

20 

21 

7l 

27 

,. 

ii dCOla.~di that con1r .. c1S be e,uum:d acc:ording 10 th<ir jus1 and reasonable pw-pon." (Id. 11 119-

12.0.) ~The impaimieot provuion d()(s not prcvw1 14ws which ~ti• pany to the il&U'.3 re&50nabl 

I<.> b<oCltp«U:d frOlll th: com:ru:l .. (/bid.) 

Whtn fomm Stttion ll460. I\\"-< enacted, !he obligauon IO inolude ash p:t)"'1enu re~eved 

in lieu ot Rex iblc benefits in compenlOlion was at bcs1 unoenain. This case ui,:nefore is Wllike those. 

cited b)' plan mcmbc:s when: letiurio,, pllrpOrted JO tlttr an wwnbi!ll1ou.s b,,r,dit htld to have been 

v~td.(Scctf/ltn v Ciryofln11g 8toch (l 955) 45 QIJ.Zd 128; Un11td Ffrtfigl11trJoj~J Angele; 

C/1y v. ()iy of Lor A11t1lts (1989) 210 Cal.App.3d 1095.) \Vhen plan m•rnbtts aceep1ed 

cmploymcn1 prior lo the cn&c1men1 of former secuon ) I <60. I and Wt awopdon of Re,olu1iOQ 90-

155 I. dto pasties could DOI re.osonibly MVC .,,1ic1patul th4l lhc wh piymenu in ql""1ion w..uld k 

imludcd in p<:11Sioo~clllalims. Ccrutinly the OCERS Boom tud no such eiq;ccwion since, '""" 

prior tow lldop1ionor rtsohlllon 90.1 SS I. thcs,,. bcntfi~ were not b<i.ng inoluded in pension 

ealcalatlons, lllld the rcosoruol,lc c;iqx:ct~tion of the plilll mem~ mUSI have b«n aO'ectcd 

accordingly. Hence. neither sedon ~ 1(60.1 nor RcS1Jtu1ion 90 I ~51. both odop,rd lo clw up 

·2· 

~•atil-. o..,j,on At· On,i~, Coilll!Y Raol,11ion 90· 1151. Rct11n><n c..,,,, /CC •049. 01114.0 I 

JAMES_MORELL_0312 92/965 
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confusion ,hat hod fflffll on Lile subject, i;on bedcc:mcd 10 ha_,c impaired• vcsu:d right Even iflhc 

2 elQ)Ucit ~xclusionoftbeCMh be.nctitsdisadvmiaged i:mployees wilhour pro,;dmg &C01'ttSJlOn<lina 

1 ndvamagc, tho c(lllificatiOQ of an c:x.isli.og UDCn14.WlY iii the la.w was su!Iicicnt to suppott lh< 

• provision. (CJ. Resta:c:mcot of Con~ 2d. §74(1 l(a)i Wb&lcr lbe leais!alioo lmpaitcd die 
s 

WN.1 lheir •X~tiOrlS should hive bee!\. -, 
!lowcv..-, affected tdircc.t arc entirl~ 10 have tbcseca.h payments included ill tbe 

9 calcuJation of their rctirtmc1tt benefits up 10 the date on whlch lbc Orange County rcsohnion became 

II 

12 

13 
Pumunt to Califomfa R.ule ofCoM, Ruic 2l2(a), i.blsTe,ualive O..d~on_$ball be the 

1 • $4tt""'-Cc11 of Decision with n:sp<CI \O \he is.sues add,cssed ~ere in unlc:s• wilhu> 1en days ilDY'PAl'i}' 

15 bl)ccifics conuovcnc:11 Issues or makes proposals not covered in 111e Tcmativi: Decision. 

.o 

n Datcd: 

l! 

l9 

2C 

:1 

l.2 

2) 

2• 

l.l 

2G 

11 

_JYl!IL-
S'l1.JART R. POLLAK 

Judge of lhc Superior Coun 

21 Tmtoih,: tl«:ol<)o ~c; Oronge Co.llll)' !\csoru11on 'I0-1551. Rt11mmnl Cue!, JCC ll)l9, 01mro1 

.JAMES_MORELL_0313 93/965 
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Optlooal ew..tll l'lln-Tuabll9 Cah Lump $um 
ec.,..,..,.,,.000.00 

JESSICA 

JASON 

OpOonal flilmffl PSan,.VOIUntary Al)&[) Payroll 1:19c111 

No CoYld'aQe ~00 

YOU 

JESSICA 

OpUonal BNMflt Ptln-te111U1 ~-flltnllurMtwtAecotJnt 
Co-ago, st.llM..00 

YOU 

OINA 

JESSICA 

14pr '4 :: ----~fp:ilirMtW1t:»,,,,,ezofM.o~..tidon 
JAMES_MORELL_0314 941965 

57 
Ml 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1287

OW.- flQ_ ... ,.-, 

Optional 8-eflt ""n-Tuabk C..h L...- hm eo-..,... $2,900.00 

YOU 

DINA 

JESSICA 

o,,11or,.., a. .. • n-.vo1vn1:ay An&D Pioyn>II t:.Mlt 
No 0oWMIIQe 50,0D 

YOO 

JESSIC-' 

JASON 

Optional S..Nft l'bnHe•lth ea.,. Rlolcs.t,.,w,uwtiucount 
CO~~.OCI 

YOU 

,_. _ _._1r-•n~•·•.....,......,~/965 
JAMES_MORELL_031 S 
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0,doul 8-ielil Plan-T•nbh Caslt lump Sum 
Q()1,1-- $1,000.00 

YW 

OINA 

ot,Uoaal BMelll Pl•n-Yoluntarw Al)&D Pay!Oll Credit 
Ma c.o. •••o• so .. oc 

VOI.J 

DINA 

Opdoaal Blowl'II ~Ith ea .. IWl,tb..,~ Aceclunt 
~Y-11•~00 

Y'OU 

L>IN/I 

JESSICI'. 

•· h••~\JLDIMt qp 1-llt #.-.iMaM 

.JAMES_MORELL_0316 96/965 
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/ II 

II H,>,RVEY L. LEIDERM1\N (State Bae l'(o , 551!381 
.\SHLEY K. ILANGWA 15cm Bar :'lo. 18501~1 

~ STl:l:FEL LEVITT & WEISS 
.-. Professional Corpo1axinn 

3 One Embucadero Center , 301h Floor 
San .Francisco. California 94111 

HAR O 6 1998 
PLAN !LATE~. E""1Jlll'I, omoo~,.,. ,, 
~ ??x . .__ ,...,,. 

4 Telephone: ,~1~) 788-0!Xl0 
, );<' 
. V IO/>&, P.. '""Off 

,\ ttorneys for Plaintiff. 
BOARD OF RETIREMENT OF THE 

6 O~1\NGE COUNTY EMPLOYEES RETIREMENT SYSTEM 

7 

8 

9 

SUf'£RIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE 

60.-\RD Of RETIRE!\{E~T GF'ffii=­
ORANGE COU~TY EMPLOYEES 
RETIREMENT SYSTEM. J le<:AI public 
enticy. 

Plaint11f. 

v. 

JAN J. NOLAN . an individual . ER.IC W, 
SNETHEN. 111 individual. COUNTY OF 
ORANC13. 11 p0 lhical subdivision of the 
St~IC of C';ili forni•- and DO'F.S t-30.000. 

De1i:mdar.1S. 

) 

) 
) 
) 
) 
) 
) 
) 
) 

~ 
) 
) 
) 
) 

COUNTY OF ORANGE 

~0 - 7 91315 
VERIFIED C0MPLA.lNT FOR 
OF.CLAR,\ TORY RELIEF 

JUDGE RONALD C. KLINE 
DEPT. 7 

Plzi.ntiff. 1-he Board of Rerircmcm oflhe Orange Counry Ern:ployees Rerircment 

Syncm ('Board <J( Re1lr~mcnt') alleges as follows; 

Parties iltld Venue 

l . Plaiot1ff is lhe duly cons1jni1Cd govero(ng body of !he Orange-Couniy 

Emplo)'ees Retittment System ('OCERS"). a loCA! public cmiry. as defined by Government 

Cod~ Section 940.-1. ,\1 all rdcv11J1t tunes herein. OCERS ~as and I, an independent public 

retirement sysrern operating under the provisions of 1he County Employees Retirttnem Law of 

I 937 as codified m 1947 (Go,ernment Code S~tinns J l450 ct seq.) ("CERL"), for Ille bencfir 

,·EJUFIEO CO~IPL~ !NT 
RELL_0317 

60 
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~ 

; 

: 

• . 
~ 

-
I 

8 

9 

20 

11 

l2 

23 

24 

2S 

2() 

27 

18 

,< :x., :-.=-..-, _-- ca: ::. ~ enii>~,~ of Ill<: sys1er11 ancl their smv,vors 11ncl bcn:ftciarics. l'he 

=-,,-, . : : : ~::5 '·' ere :rn(I are •mplo~ of Ille County of Orange :ind cerw.in public 

• ==--: :, ;.:-;~:N ·., 1th1n the Coumy of Orange electing ro plirticipa1c in OCF.R.S OCERS is 

;_7_ ~:~: .a the County of Orang1,, Cal ifornia 2nd conducu; businesc in Senta Ano., County of 

·~age Califoro1a, 

2. Plainciff i~ inforrne<l and believes, 3nd on tllat basis allcgeli as follows; 

Dcfendam Jan J. ~olan ("Nolan") 1s an individual rcs1dlng, in the Co\lJ\ty of Orange, California ; 

:.nd at ~II relevant 1imes h•rdn Nol~n w:1s and 11 an ac,ive employee of the Coumy o i Or~ngc (to 

wn, an Assistant Oisu1c1 Anorney) a1.J a member of OCERS. Nolan has publicly announced 

her im11cn1J',ns inttntion m retire from ac11ve. full•l1me employment with the County. Nolan ,s 

n:,med herein ir. h~r indivit111al,c2p"City 

3, Pl~inuff i, infon-r.ed und believes, and on that basLS alleges ai follows : 

Deft:Jtlam Eric.: w. Sn!!rhcn ("Snethen") u an ina\vldual 1cs1a1ng io tile Ccumy ofCla.rtc, State or 

Nevada: at all relevim 11mes herein Snethen "'~~ .ind 1s an ernp!oy,e of tht County of Orange (10 

wil, a Deputy Dimic:1 Attorney); Sn~then hu rt<ired from act ,~" . full-tim• •~loyment wilh r.h• 

County of Ora.nge bur cominucs 10 perform services for lhc Counry; nll<l ii a retiree mcmbor of 

OCF.RS. Sneuien is namco ncrein in llis ind ividUnl capacity 

4. Defendant County of Orange, California ("County') 1s a political 

~ubdivisi()n of the State of C3liforni:i :i.nd " loc:11 public entity, as der.ned in Section 940,4 of the 

Government Code The Counry may sue (lr be sued, pursuant IO Sccti()QS 23004(a) nnd 94~ of 

the Govem11em Cotlc 'fbe County was and is the employer of the majority of retired and 

ictive mtmb(rs of OCERS_ 

5. Plaintlft' is ignorant of the tl\lc na.mi:,,, capacilies and/or llabili1ies of the 

defendants su~-d herein as Doc:. I through 30,000, inclusive, and lhcrcforc sues those dcfeooams 

by these ficririous names. Plaintiff is iuformctl and oolicvcs, and on rhac basis alleges. tbat the 

defendanis sued herein :is Doe~ I through 30,000, inclusive. should be bound by the d ecl:m.tory 

relief requested herein. Plaintiff will amet\d this CQt11plaim 10 insert the lnlc name~ eapacicics 

ami/or lial>tlilies of such rlc1itiously named Clefendi\111S, when ascenalned. Oe.fendanlS Nolan, 

61 
VERIFIE D COMPLAINT 

JAMES_MORELL_0318 
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-, 
< 
" 

1 

3 

4 

s 
(i 

7 

8 

9 

10 

21 

22. 

23 

24 

2S 

26 

17 

18 

Snc1hen, Counry and Oocs 1-30.000, in-:111s/vc, 1·<1ller.11v~ly ar.: referr<(l 10 herein as 

"Defendants •· 

6. Pursuant IO Code of Civil Procedure Seccions 394 an:1395 , juri~dk1ion 

and vt-nu• for t~i$ ~crion i, proper in 1ht Sup,rior Cou11 for tbl! County oro, ~nge. 

facn,al Back~round 

1 . Employe~s of 1he C:oumy and or chc ether public dis1ric1s siruated within 

the County and partic1p~1ing in OCl:RS receive retirement ~cnetics under a retirement system 

cstabllshed pursuant to CERL , The rmrem~nc bcne fiis arc funded by cmploye, ~onnibu1ions, 

cmploy~e comrihu1ioos and carnin£s -~ 1hc mves1mem of the funds of1lie sym,rr,. 

8. The C11un1y adc1p1e<1 11S current rellrement plan for employees, as provided 

by Ci::RL. tffeccivc July I. 196l Pursuant co the plan. upon retirement . members of ocr:Rs 

receive a regular retircmenr a.llow~nc<'. and in m:>s1 cases. supplemental bencfils, including 

various rypes of cus1-11f-livi11g adjusu11c11u , The amount uf 1he member's relirimem allowance 

is based upon a starurory formula derived from the member's "final compensation" as defined in 

Sections 31462 ~nd 31462 .1 nf rhc Governmen1 Code. 

9. The Bo:ud of Retirement l1as r.hc:sll!llllory oulhorily lo tlcrc:rmine 

"compcrua1ion· and "cumpc11~;i1io1a~.una~lc'' fur th~ purpcm: ur 1;o1kula1ing the • final 

compensation·• of retiring mcmhtrs on which retirement allowances ~re based, purs11an1 co 

Scct10M 31460, 31461. 31462 ~nd 31462 I oftbe Goverrunen1 Code 

IO. On Occober I , 1997, lhc dec,sion of !he CaJlfornla Supreme Court in 1hc 

case, Ventura Counrv Dcpucy Sheriff's Association v. Board of Retirement of Ventura Countv, 

(" Vcnrura•; became final. TI1e Vcnruru tleci~inn ii r~11cmcd at 16 Cal. 4th 483. 

11. The Califomia Sttpri,me Court in Ve,uura mand31ed 3 method for 

determining ' final compensation' under CER!, Which differed from etc method previously 

utilized by !he Board of Recircmcm. The decision in Ycnrura was silent a1 co whether an:1 to 

whar extent I.be ruling was 10 apply to llClive and former employees of olhtr counties and public 

dismcts no: before !be Cour1 in Ventura. 

12. On J,lg.,.~mb(:r l8. 1997, the Board of Retirement c:;1ablishcd au Ad Ho; 
62 

'.'ERlflED COMPLAINT 
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Co,11miuec of ll lc~s tbao a quorum o( memocrs of Lhe lwartl (the "1\<.I Hoc Cornmittec'' ) 10 

2 u13lyzc the \.'en,ura deci$ion and l<l d~1ermmc i1s effee< on OCITRS and ill me,nbers if anv ano '. 
3 10 make recommendations 10 the Board of Re1iremen1 as to whether and now 10 implement the 

II mandate of the Supreme Court. The Ad Hoc Comrn111ec was allC:I is comp:>sed ofho1h elected 

5 wd appointed memlJers of the Retiremem flotrd. 

6 13. On or abouc Novt:mb~r 18, 1997, the Ad Hoc <:om.mirte, rciaimrl the 

7 services of independent legal counsel 10 assist 1t io analyzing CEIU., Venrura 2nd mher 

8 1pplicable law. and detenn111c the rl'fcc111n OCERS and !Li members, ifuy. 

9 14 Wich th• assisc-,:ce of independent tdgot cou~el , OCIJRS ' ac111ary and 

~ 10 other adv,:.ors , Ifie l\d Koc Commi1ree ;rnaly,ed the rctevaoi provlsio~s of CERl., Vcnrura alld 

20 

21 

22 

23 

24 

25 

26 

~lher applii:alllt 13w. the go•,ern1og empl1>yment ag.rccrnt1lts an<l salary rcmlultons bcnvcen 

members of OCF.RS and their cmrloyers (collcctivdy, "M01J1·1 nnd 01her starcm:-ntsand 

ducumer.cs. and conducted a series of duly noticed. open public meelings 10 cons ,de, the cffcci , 

if any, or the Vc111u1a uecisiur. and other laws 011 OCJ:RS, its members ar,d their bcneficiancs 

and survivor~. the Countv and olhcr diitric1s purticip;uin1; in OCERS. At lb! open public 

mceungs, individuals appearing on behalf of the Coumy, 01hcr public districts, active inembers 

r.,f OCERS and re-circd members of OCERS we-re given the oppor"'nicy to a.nd, ,n fact, rnWly did 

speak ou, (In the maners under con.sideradon. 

15. 011 or about January 21. 1998, at a duly nut iced, OIJCII public meeting. tht· 

Ad lloe Cocnm111c1: presented its findings and ctindusions an<l unanimously voted to adopt a 

sciies of rccommcndctions tO be mndc 10 che full Doard of Rctircmcnc fonietion by tbc bo.rd 

(" r\d Ho1: Committee kecomrneadnions "). l\l 1be open public meeting, indivfduals appearing 

or. IJl!balf of the County, oacr public districu. ~ctive members of OCERS and relirl:1l member~ 

of OCERS were given the oppouun icy 10 and, iu fact, many did ~peak out on the mimcrs uuder 

considcra1ion. 

16. Onana after January 21. 1996. I.he l3oan1 ofRwremeo1 considered lh.c Atl 

1.7 l[~c r.ornminec Recommendations. lhe advice of independent legal counsel. OCERS' acnu.ry 

28 :u,d olher 2dvisors, and exercised its judgm•nt 011d discretion in lh• m~tter pursuant to the 

\'ERff'IED COMPL .... INT 
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~uthority conferred 1>1111 under CEilL ana rhe Cons1i1u1ion of the State of California. 

2 t7. On or ~buul 11~bru3ly 6. !998. the Board of Rl!uremenr conducted a duly 

3 rcoticed, <>pen public me:eting to discuss :rnd net upon the Ad Hoc Commiuec Recommendi1ions 

• and 10 hear public c,imrncnt ,hereon. Ai 1hc opc:n public mecoing, illdividuals hppcariog on 

5 bellalf of the County. Dther public tlistricts, acuvc memtxr.~ of OCERS and r~tired m~mbcrs of 

6 OCERS were given the oppommity to and. in fact, ma11y did speak out on the matters under 

7 consider~llu11 

20 

21 

22 

23 

24 

25 

26 

27 

28 

JAMES_ 

18 /\t !he c1111duS1up or the f-elnu~,y 6, 1996 open pubtk meeting, Ille Board 

ol Reurement, by a vote ot 7-2. adop:.:d Reso1u11un No 98-UOI (the "Ooarll Resoluuon"), 

selling forth ~ scne~ of policies 3nd guidelines by which, Inter alia. the Bo.1rd of Rt1irem1m1 

would (a) c3lcula1e "ct>mpensa\ion• ~nd "compcnsllion e11rnable" 10 determine "final 

compensation' under CERJ~ for alt mcmb<:rs ofOCERS and tJ1cir hcncfi,:,arle~ and surv ivors 

and (bl obtain rhe p1ymem of rmployer and employee conrritmions necessary to p~y for any 

incrC11scs •~ rchremcnt dlownnccs anributable ro the MW me1h0d for calcuJ:uing "final 

compcouttion" mantlotcd by 1hc Vcnrurn deci~ion ~d other ~pplica.ble l~w. /\ true ll.lld co,,.ect 

copy of the Board Rcsoluu,,n is auacJ,c:d 11emo as Exhibit :\ and ,s 111co('J)Ora1ell herein by 1his 

reference. 

FIRST CAUSF. Of. ACTION 

{Dcclllltllory Relief) 

19. Plaintiff rcallcgcs and !ncorpora1es herein lly this reference ac uUeg,uuons 

set ronb ln paragrapn~ t tnrough 18 ofili Complaint , inclusive, as !hough fully set fonh . 

20, On or ;.,bou.1 lam.i.,ry 21, 19Q8 and !.herruiftcr. Dc£end.w:1t Nolan s1atc,J her 

disagrccmem with the /\d lloc Committee. R~rnmcndurions and the l3CaJ<i Resolu1i1m in order 

rhat ber amic1paml rrtircmem allowance would be lncre3scd beyond lllat which migh t be 

au1horiud by the Soard of Re11remenc. On or after Fcbruny 11. 1998, tbc Board of Retirement 

r~ccivcd a lcncr from Defendam Nolan contesting 1he following provisions of the Boa.rd 

Resolution, re(jui:.sting ohe lloa.rd of Reti!cmcot reverse its action as to lhc•sc provisious. a,Jd 

requesring the right to exhaust all of her a<1sn1oistrativc remerucs "as soon as possible"· 

VERIFIED COMPL:\INT 
RELL_0321 101/965P•t• 5 
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a. Payoffs of vacation and sick leave and holiday pay, 10 the extent neither 

(!afl\ed nor permitted co be cashed-out under the applicable MOU, 

regardless of wheu auually casheel-0ut (Board Resolution. paragraph A . 

section 2); 

b_ Flexible Benefils ("C:~feceria Plan") Paid in Cash to the 'Extent Paid co 

Members Retiring on and after January 1, 1991 (BOll{d Res0Ju1100, 

paragraph A, section 2j; 

c. Payoffs of Vacation and Sick I.eav.,, ~nrl Holiday co the ei..'teru earned (pro­

ri1,ed on a mon:.~y basis), !lOI taken as time off.and permined iu be 

cashed-out (pro-raced ou a mombiy basls) under Che appl icable MOU 

regardle.s of when acrually cashed-out" (Board Resolution. paragr~pb A , 

section 1). 

On or about Marcil 5. 1998. Dt!fenchlnt Nolan stated to OC:CRS' coU[)SeJ her belief cbat she had 

e.t.bau~1e<.1 her adininisrretive remedies anel was free to camnience suit against OCERS. 

21. On or afier February 17. 1998, the Board of Retirement received a letter 

from Defentiaor Soerben contesting provisiom of the Board Resolution th.ncwould not allow him 

to include 1he following_ 11ems in .his "final co:npen~ation", so thac bi.:. ,c::tirementallowance 

would be increased. beyond that which had been authori2ed by the Board of Retirement: 

a. Attorney Optional Benefil: 

b. 

C. 

d . 

Vacation cash ou, of 66.07 hours; 

Sick Leave cash out of 328.S hours; and 

Mileage allowance ofSL82.U7. 

ln his lener Snethen requested r.hat the Board of Retirement eirher reverse its action so as co 

include these items in calculating bis retirement allowance or "1.Low him to exhaust his 

administrative remedies so that .be may uring" suit io compel their inclusion. 

22- On or about February 6, 1998, during tbe open public meeting held by the 

Board of Retiiemem. an individual represeming himself as acting on behalf of the Count}' 

presl;!nted a letter , dated February 6, 1998, from Janice M . Mittcrmeier, Chief E:<ecutive Officer 

65 
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of rhe Count'/ , ro the Board of Retiremc:nL conresring lhe followjng pcovisioos of the Ad Hoc 

Committee Recommendations nnd requesting rcconsiderarion 1horeof, u~ deferrai of Ure Hoard of 

Reti rement's decision: 

a. .",pplicarion of Ventura to members retiring pi:inr 10 Ocrober 1, 1997 and 

to "compensation·• earned and received by active members prior to 

Ocrot er I, 1997 (Board Resolution, paragraph A , sections 4 , :5, 6, 8 and 

9); 

b. Automobile Allowance (Board Resol~tion, paragraph A, sec.'lion 1); 

c.. Plexible Benefi~ Paid in Cash Prior ro January I, 1991 (Board 

&solu!]Ou. paragraph A, section. Ji. 

The effect of graming the Counry·s requ-~sr would be to decrease the retiremenr allow~nces of 

1ictiVe and retired members of OC:BJl S from that which had been ~uthorized by the Board of 

R.etiremenL 

23. Plaintiff Is Informed anel believes, and on that basis alleges as follows : On 

or about February 10, 1998. a member o f the Board of Supervi~ors of the County requested thot 

the board agendize an executive session at the nex.t regular boar(! meeting so that Coumy 

Co11nsel could advise llJc board a,s to i1S lega1 options on the Veurura matter. On February :.!4, 

1998, tl)c Board of Supervisors mer in executive session in conference with Counry Counsel ro 

consider initiation of litigation. 

23 . As of the date of the filing rhis Complaint. the Board has not altered the 

Boa;d Resolution in rcspooso- to the couflicting de.mands seated by Defendants Nolan, Snetbeo 

an<! the County. 

24. An acrual controversy ba, arisen Md now existS between the Bonro o f 

Retirement and Defendant~, and each of them, as to wb.ether th,e Board's adoption ofResolutiQn 

93..()01 complies w itb appfa:abh: law guverob.g the calcuJation of retirement allowances for 

OCE{<S ' members. Detendams, and each oft.hem,. have expressed aa.acrual controversy with 

OCERS by contesting certain provi~ions of the Board Resolution, in some cases in conflicting 

ways, and/or tb.reatening to sue the llo:'.lrd ofRetiremcnc in the immediate futo.re. 

66 
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2.5. The Board of Retiremem desires a judir.ial determination t.har Resolution 

98-001 complies wir.h applicable law. Unless the Courr makes a dctem1inac1onas ro tbe 

controversies raised by the Defendants, all JJartit:S herein and all those similarly simared to rh~ 

wiJt be su.bscamially llarrned. The Retirement Board will be Ulll!ble pmr.erly to carry ow ir,s 

Statulory duty to adminiscer OCERS. and m:iy be su1:>jec1 co a muhiplicity of costly legal 

chaJJenges co Resolution 98-001 wbich could delay implcmcmation uf j1.5 ce.nns; members of 

OCERS will uot recdve ll:!e correcc arnounc of theii reurement a)!owances or know l'he arnount 

of contribulioo.s necessary for them co pay co OCERS; end dle Couniy and orher districts 

paniciparing in ClCERS will not kl)o, . the amo11ot of contributions necessary for Lbem 10 pay co 

OCERS or th~ amount of employee conuibutiou.s tu bt! deducred from active employees ' 

$1.laries. 

WHEREFORE. Plaintiff. the Board of Retirement for the Orange County 

Emplo~ees Retiremeat System, prays fpr judgment in its favor aod against Defeadams, and e.rch 

of tbem, as follows: 

PRAYER 

L For a Juditia l dtt:laration th~t the Board of Retirement properly adopu:u. 

Resolution 98-001 and that thi, resolution-compiics withapp!iC<lblc law; and 

2. For costs of ~uic herein: and 

3. For such oilier and further relief as the Court may deem just 3.tld proper. 

Date: }1.arch !;_., 1998 

fl I)?(. Pl.£._-\11 l!lt:?.! 

VERIFIED COMPLATh-T 

STEl:FEL, LEVITT & WEISS 
A Profi s ional Corporation 

Auornevs for Plaintiff 
BOA.RD OF RETIREMENT OF THE 
OR.ANGE COUNTY EMPLOYEES 
RETIREMENT SYSTEM 

Page 8 
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VEIUflCATION 

I, TbOnus N. Fox, dcc:lare as follows: 

I am the Cb11imwl of lht Board of R.e1f,e1Qt!Qt of the Or:all8e Cvunty 1'.mployees 

Rctiremen1 System. plaintiff in this •c1ion. ltd havic been au!horizcd to malte this ver1flco1,on on 

lis~lf. 

I ha~ rod the foregoing Vcnfitd Complmt for Dccllll'll1ory Relief and ltnow 11\1! 

COOJelll$ tbetcof. The ma1t~s suted in 11\e V,rifitd Complaint att lnle Ind eorrec, u to my 

own pc:rsollal knowledge, unlessodlet wisc iod.ic.ilc:d. 

I dtdare uooer pc111111y of pcrjllry unclct Ille laws at the Slate or C&lironla thll 

!ht foregoing is uue ~nd corraot. and thai this Verification \1IIS executed oo March k>. 1998. 111 

Sama Aoa, California. 
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BOARD OF RETIREMENT 

Re .. luUon ~o. Ui-ll01 
doptod by •h• &oara or Rqt!romtm 

r"eb,u.-ry 8, 1~8, Boa,d Mefttlno 

ORANQE COUNTY EMPLOYEES RETIREMENi SYSTEM 

RESOLUTION 

Su~teci: Action of the Board of Retirement Wlth Regard to Implementing the 
Venlura Decision 

WHEREAS. On October 1, 1997, the decision of the California Supreme Court In the 
case. Ventura Count Deput Sheriffs' Association v. Boar<J of Retlrement 
of Ventura Counlv Employees' Retirement Association ( 7) 16 Cal.4th 
483 ("Ventura" ) became final. 

WHEREAS, The Sup·eme Court in Ventura mandated a c1an9e in the method 1or 
calcvlating pension benerits for members and their beneficiaries by 
relirement systems governed by tne County Employees Retirement Law 
of 1937 ("CERL" f •· · 

WHEREAS, On November 18, 1991, the Board of Retiremer,t ("Board") of the Orange 
COvnty Employees Retirement System ('OCERS") established an Ad Hoc 
Comm,tteP. of the Board 10 .inalyza Ventura anrl its effect on thll 
retirement system, ond to rnako rocommondotionc IQ the· Board for 
implementing lhe mandate of the Supreme Cour:, 

WHEREAS, Tho Ad Hoc Comrn11tee anoly;i:ed Ven tura, retained lhc :;orv,ces of 
indepenoent le.gal counsel, it:; ac;tuc1ry and ullit:r advisors, conducted a 
series of open public hearings to consider '.he impact of Ventura on the 
retj1ement system, its members and thcair b~r,eflclarias, !lie County of 
Orange and other plao oPOIJSOrs. and adopted fts Recommendations 10 
lhis Board on January 21. f 998. 

WHEREAS, The Board of Relirement Is charged w tt1 lhe responsibility for determining 
"compensation" and ·compensation earnable" for the purpose of 
calclllat1n9 the "final compensation" of retiring members, pursuant to 
Secti;:,n:s 31•60, 3 1461, 31462 and 31462. t oftt1e Governmeni Cods. 

WHEREAS. The Board of Retirement finds lhat the proper exercise of its ste1t1tory 
duUes under the Government Code requires it to prevent the improper 
manipulation of compensation tor purposes 01 determining compensation 
eamabla. and lo avoid the artificial inflation of pension benefits. 

WHEREAS, After considering att of tt,e inrormallon avallable to 1ne Boaro. the 
Aecommendat,ons of the Ad Hoc Committae. and exercising its fudgmenl 
in Iha matter. 

RESOLVED. (A) 

JAMES_MORELL_0326 

n,a\ the Boar(:I hereby adopts the following policies and guideli~ . 
which snau be separate from tile Board's Bylaws and the Boa~ s 
Regulations: 

106/965 
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12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1299

oup,,o ov ,n, eoaro Of NtUflm4nt 
.•ebrua,v S, 19~11, 8o•rd MHtlni:, 

i , t:lernent.s lo be Included in "Compen&i lion Eamable". 
::a;;smunerar,on earned and receiVable in cash (under applicable MOU) to the retiring 
~mployee during the fina1 compensation period for working the 01dlnary time required of 
01her employees in the same grade/cless shall be intluded in 'compensation eamable", 
including but not limited to the foQOWing ttems ot co~ensat,on, and others substanliaJly 
simflar to them: 

.JAMES MORELL 0327 

!:lase Salary and Wages 
Bilingual Premium Pay 
Educatlonal Incentive ("POST") Pay 
Airtrafl Rescue Firefighting 
Paramedic Pay 
Motorcycle Bonus 
Emergency Olspalr.h Pay 

' •Field Training Officer Bonus 
Shift differential pay 
Confined Space Pay 
Longevity Incentive 
Automobile AllowariGe (paid in cash or to extent 

automobfle provided for pei,;onal use and 
declared as income) 

Unlfonn Allo·Nance 
Uniform Maintenance Allowance 
Payoffs of Vacation and Sick Leave and Holiday 

to the exlent earned (pro-rated 011 11 monthly 
basis), not 1a1ten as time off and permitteCI to 
be cashed-out (pro-rated on a monthly basis) 
under the applicable MOU regardless of when 
actually casheCl-out 

Employee Contributions to Deferred Compensation 
Plan 

·overtime" required to be worlled \hat Is ordinarily 
worked by others in same grade/class/rate of 
pay 

Compensatory T1me (if not excluded as "true 
overtime" (see definition In section 2) and to 
the extent in excess of minimum ,equirlld 
reserve) 

"Madera" Pay 
Additional Compensation fot Scheduled Meal 

Periods 
flexible Benefits ("cafeteria Plan") to the Extent 

paid in Cash (applicatJle to members 
retiring before January 1, 19911 

70 
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Re,oluflon No. 98-00t 
dopttd by the Bo• n, of Rwllr•m•rtt 

i•bnJll)' ei 1$96, tsoanl Mtt111n9 

2 Elements to be Excluded From "Compensation Earnable". 
Remuneration or other value to U,e employee neither eatned 
or payable In cash to the employee during the final 
compensation period for working the ordinary time reQulred 
ol olher employees In the same grade/class shall be 
excluded from "compensation eamable', Including but not 
llm1ted 10 the following Itel'\'IS, an<t 0111e1s substantially similar 
to them· 

rrue Overtime (amoonts paid for working :n excess 
of the 1imR required and ordinarily workec by 
olhors in tho same grade/class.) 

Employer Contributions to Deferrec Compensation 
Plan 

Employer Cont~bulians to Aotiroment Systor,1 
Employer "Pic;k-up" of Emptoyec Contributions to 

•· · Retirement System 
Payoffs of Vacation and Sick Leave ano Holfday 

Pay, to the eictent ntriU1e1 e1:1med no, permitted 
to be cashed-out under the applicable MOU. 
regardless of when actually cashed-out 

flexible Benefits (•Cafetefia Plan•) provided lfl•ltind 
Flexible Benefits rcafeterta Plan") paid in cash to 

the extent paid to members retiring on and 
after January 1. 1991 

Tenninal ("Finan Pay, to the e><tenl not Included per 
Sec. 1 . above 

Expense Reimbursemen1s 
ln-~ind Advantage~ (e.g., food, lodging, board, 

laundry, fuel) 
Fees, Licenses, Membert:h!pe provided to member 

by the employer 

Calculation of ·compensation Eamabte•. 
The retfring amployee's compensation shall ba "regularized" 
to wh:it would have boon rocelved had the omploye<> been 
paid for a normal wo~ schedule during the Final 
Compensation Period. The Board shall calculate 
•compens:ition eamable' by creating a fraction, the 
numerator of which ia the amount of the employee's 
qualifying compensation and 111e aenom1nator of whlcn is tr1e 
number of ominary work hours for 11/hich the employee was 
actually paid. The Board shall mUltlply that fractfori by the 
numoer 01 paid hour& ordinarily required to be worked by 
others in the same grade/class. The result shall be lb; 
retiring employee's "compensation aamabta• for the Fftfa, 
Compen::1ation Period. 

108/965 
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fl••oluuon ho. ,e-001 
~opltd t>y tho Board ol R•tr••-nt 
Fobn,ary 6, 1998, Board Mutll~g 

~. Application of Polfcies and Guidelines. 
The Board shalt apply lhese policies and guideinas lo all 
benefit payments to members and t/lelr beneficiaries due on 
and after Oclober 1. 1994. as reques1ed by members retiring 
before Ootobor 1, , 907, and outomotlo;,lly fQr all members 
retiring thereafter. 

5. Changes in Contribution R;1tes. 
The Board shall calculate on an actuarial basis the effect on 
the retirement system of any increases In anticipated fln111 
compensation going forw:ml. and shall adopt appropriate 
adjustments to employer and employee contribution rates 
effecllve July 1. 1998. 

6. Arrears Contributions of Active Members. 
The Boarc shall determine tne shortfall, if any, in ( 1) each 
active member's Member Contribution Account, and, (:!) in 
tt,e future, the Member ContrtbuUon Account of each prior 
member raturmng to actJVe status wno wIsties to purchase 
prior service. Effective July 1, 1998, the Board shall collect 
the shortfall by a lump-sum payment from a member, or 
lhrough an 8)(tend9Cl payment program arnonlzlng lhe 
shortfall over a period not to exceed five years. Any 
member who [!I allowed to extend the payment or arrears 
contrlbUUons must agree to toll 1ne statute of llmitations 
provided for in California Code of Civil Procedure seo1lon 
338(d}, as it applies to Board recovery of arrears 
contributions. durfng the period of any such extension (such 
agreement shall survive any revocation of the e~tension). 

7, Interim Retirees' Final Compensatjon Period. 

6 

.JAMES_MORELL_0329 

The Board shall permit all members retiring during the period 
October 1, 1997 through February 10, 1998 lo 1'9desigoete 
their Final Compensation Period by no later than Marcti 31. 
1998. 

Arrears Contrillutions of Retirees. 
To the extent there is a s1101tfall in a re~ree·s Member 
Contribution Account, the Board shall coUect thA shortf11t1 
from the member, either by payment in II.Ill, through a 
voluntary assignment and offset from the retiree's past-due 
benefits. or through an extended payment program requiring 
full app~c:ation of the amount of the past-due benefit chock 
payable plus not Jess than 2/3 of the Increase In ihe amount 
of each fuwre benefit payment until the tull arrears 
contribution has been satisfied. Payment or satisfaclory 72 
arrangement for payment of arrears contributions thereon 
shall be a con.cl,i.tmOe;.Precedent to the payment of any 
increased banelilii'li a-'1allfee 
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RHolutlon No. 98~01 
1optod by t~e Board ofRotlromon1 
,b,uYry 8. 199&. Board Mtotln; 

9. Clair.is Procedure for Retirees; RecalculaUon of Benefits 
and Contributions. 
The Board hereby directs the Administrator to establish a 
clairns procedure for all existing retirees who wish to make a 
claim. for the purpose of fac~ltat,ng adjustment of their 
monthly pension benefits. The Board shall offer the retirees 
the opportunity lo have lheir final compenootion 
recalculated, and have lhe Board calculate both the 
additional benefits. pllJs interest, due lo lhem and the 
additional contributions, plus interest, that the Board must 
collect from them berore they are entitled to rec;ewe the 
Increased benefits. Adjuslments in benefit payments due to 
retirees shan be paid as of Julv 1, 199B or as soon thereafter 
as the retiree's claim can be processed. 

10. Tolling of Stiitute of Umital10ns. 
To the E!1Ctenr that a lhree-'(ear period of limitations for 
commencing legal action under Section 338(a) of the 
California Code of Civil Procedure shall be applied to the 
claims of any member or members beneficiaries concerning 
\he calculation of such member's compensatlori eamabte 
under these pohcies ana guidelines. the Board hereby 
agrees to toll (suspend) lhe running of 1,uch period of 
limitations for the period October ' . 1997 to lhro~gh June 
30. f998. After June 30. 199£3. the running of the period of 
limitations sn:ill recommence. 

11 Member and Sponsor Education. 
The Board shall make available lo all members and plan 
s~onsors t'1ese policies and guidelines, together with 
examples or now these policies and gwce11nes affect the 
pension benefits of typical members and their beneficiaries. 

RESOLVED. (8) ihal this Resolution shaU be effective immediately upon adoption. 

1 hereby certify that on ttie 4'(1{ day of h!1}/f'Ur/n(1998, tr,e 6oarct of Retirement of 
the Orange County Employees etirement System made and adopted tl',is Resolution. 

:11, t1•-Gf, 

JAMES_MORELL_0330 

RaJ nd A. Fleming, Seer. t fy to the 
Boart:1 of Retirement 
Orange County Employees Retirement System 

110/965 
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/ 
SUP~RJOR COURT OF THE STATF. OF CALIFORNIA FILED 

FOR 11 IE t:OVNTY OF ORANGE Jl\,ING£ Ctlll!ll'I ~UPfR,O!ICOIJl!f 

M~R 10, 1998 

4 OKANOla t·oUNTY AllORNf:YS" ASSN .• 
JAN J NOC.AN. ,\ND ERIC W SNETHCN. 

6 

7 

Pc1i1ioners. 

vs. 

BOAKD OF RETIRfM£NT. 
8 ORANGE COUNl Y Ke l lRt:MF.NT SYSTEM. 

9 R<!<pondcnt 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2, 

2S 

26 

27 

18 

PEIBlON FOR WR.IT OF MANDATE 

PURSUANT TO COOE OF CIVfL PROCEDURE SECTION !OBS 

Reich, Aclc:11, Cro.st. & CviLn.'l 
II P-rofessional Law Corporation 
P~ul Crose. Bu No, 40742 
Anomey for OC1U1gc County Attorneys' i\s.sn , Petitioner 
50 I Silano Place. Suite 100 
Loi Angolcs. CA 00020 
Telephone (2 l 3) .186-)&60 

Jaa J Nol.in, Bar No. 63999 
Attorney [n f>ro ri:r, Petitioner 
P.O. Box 808 
SQnta Ana. CA 92702 
Telephone (714) 8J4.J6SS 

Erio \V Sncthe11, B11r No. 49791 
Attorney la l'ro Per, l'ctiuom:r 
1600 8cnu11dis DwiQ Dr. 
Douldcr City, NV 69005 
fclcphonc (702) 29 J. 7065 
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74 

111/965 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1304

2 

s 

6 

7 

a 
9 

10 

11 

12 

ll 

14 

IS 

16 

17 

IS 

19 

20 

21 

22 

2J 

24 

25 

26 

27 

28 

'fAllLE Of CONTENTS 

TABLE OF AUTHORITIES 

VERlflCATJON . . . ••.• 

• I ' o • 

._. . . . . . ·--- · ... ~---
• • • • • • • • • ,J ~ • - •• - - • • • - ii 

• •••• , ... ·· · ·----· · -·-··· _s 

MEMORANDUM OF POINTS AND /\UTHORITIES 6 

BACKGROUND . • • • • . .•. ..•• .•.. • •..•. . . . . ..• . • . •••• , . , , , • . 6 

fNTRODUcnON .. . •.• . • . •.•.•• • . ••.••...••..• , ...•• • . • , • • . . 7 

ISSUES AND A..R.GUMENT .. . . . . . . . . . . . 10 

I. 

2. 

3. 

4. 

s, 

RESl'ONQ£Nr por;s NO]' HAVB UN11ETTBREO OJSCREJ]ON TO 
DETERMINE WHAT COMPENSATION JS EARNAilLE AND WHEN 
SUCH CQMPENSATtON SHOULD BE VJEWED AS EARNMb& . . . . 10 

CASH PAYMENT £:'OR ACCRUED SICK,, VACATION. AND 
COMPENSATORY LEA IS COMPENSATION" AND 
~c.OMPENSA TION EARNABLE" R.EOUlRING JNCLUSTON IN "FINAL 
COMPQ!SATION'' \VJ.mN CASH PA VMfil!T IS MADE IN nn: 
"MEASURING Pt;RJOD . , , • . , , . . . . , •• . . , ..... . • • , . . • . • . 12 

THE INCLUSION [N ''FlNAL COMPENSATION" OF CASH 
PAYMENT FOR ACCRUED LEA VE DOES NOT "ARTIFIQAL[J 
INFl,AT£tt PENSION BENERIS . . . . . . . . . . . . . . . . . . . . . . . . . . • 18 

THE EXCLUSION OF PAYMENT FOR THE "fLE}{IBLE llt;:NEFrrs 
PI.AN" fN Uf[NAL COMPENSATION" DENJES EMPLOYEES A 
VESTED PENSION RIGHT AND VJOLATES BQIH FEDERAL AND 
STATE CONSmtmONS , • , , • . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

JllE PAYMENT OF 160 HOURS OF ACCRUED VACATION LEAV~ 
MUST BE INCLUDED £N THE CALCULATION OF FINAL 
COMPENSATION, NOT JUST 80 HOURS AS DIRECTED BY 
RESPONDENT'S RESQLUUQN ... . ..... .. ... , . . • • . . • . . • • • . 14 

CONCl.USlON . . ...... . ... ••••. . •. ...... . • • . , . . • . . . . . . . . . . . . . . . . 27 

TABLE OF cXHIJ3TTS ... ... , . . . . .. . . . . • .. .. , • • . • . • . • . . . . . . . • • • . . . 211 

75 
i 

JAMES_MORELL_0332 112/965 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1305

I 
CASES 

TABLE OF AUTHORITIES 

Allen v, Ooard of i4dm,nistrmion u/ 1m Pub/le employu:i ' ,,tr/,,.mrnr System 
j ( 198j} 31 Cel.Jd 114 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 22 

<l Cou11()1 of Marin Assn. of Fir~/1ghterr v Murin Cnulll)I f:mplflWtS ~trremtnl Jlsm. 
(1994) JO Cal.App.4th 1638. ... . . . . . . • . . . ... . 10.ll, 19 

j 

GuJfi v. Morlr, Co.,11ty Employt:~$ · Rttvemtnl Assn. 
6 (1983) I •S C41.App.Jd 297 . . . . . . .. .. 8, 11, 12 

7 Valdes v. Cory 

g 

9 

101 

(1983) 139 Cal.App.3d 773 

Ventura County Otpvry Shtriffs• A.rm v. Boord of Re,,,.~mrnl 
(1997) I 6 Cal.4th 4&3 .. .. . .. .. .. .. 

. . . . . . . . . . . . . 2l 

8, 9, 11-19, 21-23, 27 

11 STAJUTI!S 
12 Government Code. ~l!Ction 20000 ... .... .... 14 

1 l Govcmmenl Code. seccion 20630 , •..•.• ..•. ..• •. • .•. • . .• , . . . . . . • 16 

14 o,,-vcrnmc:nt Code. section 20636 . , , , , . • • . • . . • , • • • • • . . . . . . . . . . . . 16 

'. 6 

:& 

'. 9 

!O 

11 

Go,·l!mment Code, section 20636, 
!llbcllvislon (g)(4}(F) . 

Govenun<:n! Cude, uction 20751 

Go,cmmoor Code, su.tion 20751 3 

Oovc:11unen1 Code. Stction 20818 

Government Code, section 31450 

Government Code, 5t<:tion 31~0 

Ouvcuuucut Cude, )!Xtiun 31460.1 

Govcnun~'t'I t Code, section 31461 . 

Oovem.meot Code, sec:ion 31461 I 

Government Code-, section 31461.1 , 

IS 

....... .... . ...... .. 26 

. . . . . ........ .. .. ....... . 26 

' . . . .. . . . . . . . . . .. • . • . . • . . .•. . 26 

• • .......... . ........ . • . • • • . . . . . . . . . 19 

. . . .. . . . . . . . . . ..... ... .. . . 71 8,IS,ll 

• • , ,. • 1 •• ••••••• • ••• •••••• , • • • • 20, 2] 

• ....... ....... .... 2, 7, 8, 11, 14, 16, 22. 26 

. . . .. . . . . . . . . . ' .. ~ . 21. 21 

2.S !ubdivision (c) . . • . . . . • . • •.••. .•. .. . • . • ..• , .. ... •......... .. 21 

Go,-em.ment Code, section 31462 ... 

Government Code. section .314.S2.I . 

... . ........ . ...... 1 •• • 

28 

JAMES_MORELL_0333 113/965 

ii 

, ... , . , . . 25, 26 

. . . . . . . 1. 14, 2S 

76 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1306

. ... ' ... . . ... .... - ... ... .. - ... . ' ' •• t • • • • • l6 

G ovcrnmen1 Codo, 5«0011 l14ll . . ................... , ... , .. , . ........ 2l 

31 

4 t ONSIJDffiON 

S Califonm Constltulioll, a.niclc I, 

6 
sc-ctioo 9 ...... . ...... ~ , ...... . .. ............. . , .. • . . • . . . • • • • • 22. 23 

IJ1lited SuiteS Consunnion, micJ.e I, 
7 ~ on 10 • • . . . . . . • • . . . . . • • • • . . . • • • . . . . • . . . . • . . . • . • . • • • . . 22. ll 
g 

~ 

:o 
.1 

', , _ 

l+ 

15 

I ii 

!7 

. $ 

:9 

~o 
: 1 
-, -
:J 

:::, 
:s 

JAMES_MORELL_0334 

U i 77 

114/965 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1307

.! I 

SUPERIOR COURT OF THE STATE OF CALlfORNIA 

FOR THE COUNTY OF ORANGE 

5 ORANGE COUNTY ATTORNEYS' ASSH., 
JAN J. NOLAN, AND ERJC W. SNETHEN, 

) 
) 
) 
l 
) 
) 
) 
) 
) 

• 
Petitioners, 

vs. 
g 

B0/\JU) OF RETIREMENT, 
9 ORANGE COUNTY RETIREMENT SYSTEM, 

: 0 Respondent. l 
11 

!:? 

I) PctitiO~rs allege: 

14 I. Petitioner, Oruigc Councy Attorneys· Association is comprised of Attorneys 

IS employed by Orange Counl)' in 1hc agencies of the District Anomey, Public Defender, Altel'lUltc 

16 Defender. Asrociate Defender. and Couory CoWW!l. 

2. Petitioner, Jw J. Nulan, is Wl active member of Lhc Orange Coumy Employees ' 

Retirement System, il1ld is currently employed by the District Aitorney's Office in I.he capacity 

of executive management. 

3. Petitioner, Eriq W, Snolh.en, i~ a retired member of the Or11ngc County Employce.,s' 

Kc:lircmc111 System. 

4. RC$p<>ndent, Board of Rclircmcnt, Orange County Employees' Rctircmcm Systcnr, 

~ is cb&.rew with the responsibility of applyine 1h1! stamtory definirions i.n determining 

24 ''compcnsntion" and "compensation camable" for the purposco of Clllcularing the ~final 

ts compen581ion" ofrcdrtd and retiring members, pursuam 10 Govem111cn1 Code, scclions 31460' 

26 (attached ss Ex.hi bit i). 31461 (attached uExbibit 1), J 1462 (&tr.ached as Exhibit 3). Md 3\462.1 

27 

28 
1 Unless otherwise iodica1ed. a.II ~Mory refen:i,ces an 10 the Government ccle~ 
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' 

:1 
1 ~~=hcd <.:s Exhibit 4); is rtsponsiblc: for •pplying Orange County Beard or Supervisors· 

~!solution 90-1551 (atuchcd as Exhibit 5), in a manner complying with !lie fed~ and stale 

~~-~s,irutions so as not to in.&inge on wst•d pension rights; and. is resporuible for applying tlie 

'.lllgll/lge cf the ~emorandum of lJnd•r..lallding ("MOU") (lll!Achcd o., Exhibit 6) and the 

Pcr:.onnd illld S!lluy Rcsolulion ("PSR") (ntinchcd as Exhibit 7) in accordance With the 

applicable Government Code iections. 

: I 

~ 

: I 

• 

~'l 
8 

') 

10 

II 

12 

20 

5. Or, Octob,,r I. 1997. the California Supttme Coun's unanimous opinion ia Vmturtt 

County Deputy Shtrijfs Arsn. v. Board of 1/,etirtmenr (1997) 16 Cal.4th 483, ~llllle final. The 

Coun held that county rctircmenr boards have b«n misapplying the Government Code sections 

whicb govern the County Employees· Retirement Law C'CERL").' The Cowt directed the 

retirtment board! to apply Govemmtnt Code, s~1ioru 31460 and 31461 in a m&llllcr more 

favorable ID the cm,ployce/pensioncr and set foith how the 31411.11<$ arc: ~ be colUtrucd. 

6. On February 6, 1998, in rcspollSC 10 the Supreme Court's Y-cmn,ra deaision, 

respondent pMSCd a Resolution p11rportin.JJ to implement Ve/llUra. (Attached u Exhibit 3.) 

Specific provision.s:of the Resolution; (A) ruJ to apply the conmuclion of the retiremffl! statutt,s 

llS mnnda1ed by lhe Supreme Coun; (B) violate the di,ca.t~ of Ole frdcnl and Nie ~oostirutioos 

with regard ro vCSlC<! pension righis; ll.lld, Q fall to apply certain provisions of rhe Attorney 

Memorandum of Understanding a.~d the Penolll'lcl and Sallll")' Resolution in a=dancc with 

Government Code, sections 31460, 31'61, 31462, nnd 3l462_J_ 

?. Pctitioo,n ~ck a writ of m!Uldatc colJIIIJ4riding ~pondClll to l)Q'fonu ii., du-tic$ 

21 10: {A) CO!Tcclly apply "compensation" and "compensation tamable" in accordance wilb lhe 

22 Supreme Co1.111's corutt\lctioo of Government Code. sectio11S 31460. J 1461. 31462. 11nd 31462. l 

23 as required Ul Ventura; (B) coroply with lhe di~tes of lhc federal aud 5tate co«!Sbtl.ltioas with 

24 regard to vested pm,ioo rights; wd, 0 apply the provuioas of 1hc MOUIPSR in !WWl'W.ll~c with 

25 the CoUDt)' Employees' Retirement Law. 

26 

27 

28 

Gov<!mnlml Code. section 31450 et s,!q. 

2 
79 
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8. PetitionCl'll ttove a benc{icial intcr<est in the iss'llancc of the writ because their 

;ension benefits llJ"C b,tscd on the calculation of ''fine.I compensaii.on" which i, de1cnn.-.c:<1 by tlic 

.:crinitions of ucompcnsation' and utompcns.,1ion carnnblc'' to11rai11cd in the Go~emmrnl C0<:e 

.:. as construed in Ventura; have a ve,ted in1ereS1 in pension ~.neflts; and, arc entitled lo the 

< application of the provisions of thto. MOUJPSR to comply with Govcmment Code, ~llon 31450 

• 'i (I ~C(\ , (CERL) 

12 

9, Pc1i1ioncrs have perfonned all condilions precedent to the filing of this petltioD by 

1vrinen request of respondent lO petform i 15 duty to include cash payment made in the •·mc~uring 

period" for all accrued leave, in the calculation of "final compcnsationw p11.rsuon1 to the Vm1uro 

decision; include c-.ash payment for the flexible benefit plan to all mcmbco employed prior 10 

1ht cffec!lw cl.tie of Bmrd of Supcrv/:scus' Resolution 90· 151 I, and who lt'.mained crnploy«i 

1fter its dfeoti vc date: and. apply lhe language of !ht'. MOU/PSR wb.ich specific$ the runollllt of 

vacation hows !hat C1Ul be cashed out in a calend3r year to be included in the calculatioo of 

4 petitionco' ''iuiaJ compensation.• 

LS I 0. Renrtd pcclcioner, Eric W. Snclhcn, has exhauncd his aaministrativc remedies by 

16 1cqucsling & recalculation of his retirement benefit! to comply with lhe mandates of Ventura. the 

17 federal lll)d !ila.te cprutituilons. uid th.e provisions of rho Memorandum of Unden;l3!\ding as 

18 n:quircd by the Go,-cmmcnt Code. 

19 11. At all times herein mentioned, respondent has been able to perform the duties 

20 mentioned above. Notwilhsll!llding such abHicy, 9lld despite petitioners' dem1111d for the 

21 performance of Oiotc duties, respondent continue$ to fail >nd refuses to p:rforin Sl4Ch dutios. 

22 12. Petitioners /lave no pla.iJJ, speedy, and IICleq~ate remedy in the ordinary course of 

23 law to colllJlland respondent to petfomi ils duties, other lban Ille relief sought ill this petition. 

:M 

25 

26 

27 

28 3 80 
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~ 

, 

8 

~ 

10 

11 

12 

13 

14 

15 

16 

17 

u 
19 

20 

21 

',\ liEREFORE, pclitfoncn prays 

I. lhat this Co1.111 issue a peremptory writ in the first instance commanding 

1espondcn1 to perform its dut}' ro include in the calculalion of "fmal compens3tion:" 

A. 

B. 

Cash pa~ment for all accru,:d leave, pald in die rntt.ruring ~riod; 

Cosh Jll1Ymcnl m.odc pw:suant to the flexible bcncfo plan, "Jld lqlply Boarti 

of Supci,,isors' Resolution 90-1551. wbicb excludes flexible benefit plan 

payments froro the dctinhion of .. compensation," only to members coming inlO ibc 

system~ ils effective date of JwiLW)' I, 1991; 

C. Cash payment fot i11 least 160 hours of v1muion leave paid in the 

masuring period, pUnuarn 10 the tenns of tbe MOU/PSR and u rcquimi by 

CERL. 

2. Thal 1rus Cowt, a.ltemativcly, fust issue an altcmative writ col'\IT\;,,nding l'C5!)0ndcnt 

to perform the duties described above, or, in tl)e 111temmive, sbowausc why it sho1.1ld DOt do so, 

and thereafter issue a peremp101y writ commanding ccsponden\ to perform its duties os des~ribed 

above. 

3, Fo, costs of this prcx,eediJ!8, inchidins attorueyfees-, IIMI for $Uchothc~ and further 

relief 11$ lhc court deems just a.nd proper. 

D41ed this I 0th day of March, 1998 

22 

REICH, ADELL, CROST, & CVITAN 
A Professional Law::5orponuiot1 

~~~~~~~u 
23 

26 

27 

28 4 
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) . ~, 
. 

v 
7 

a 
9 

10 

I I 

12 

13 

l4 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l6 

27 

28 

VERJFICA. TION 

\Ve. Paul Cro51, Jllll J. Nolan. and Eric: W. S11ctllen are duly licellstd to practice law in 

all 1he courts of lhe State of California and arc auomcys for petitioners in this matter. We h!vc 

\\Tilt~ and rt'ld 1~ fore,oing PETITION FOR WRIT OF MANDA TE. and all the facts allesecl 

tlli:,c:in. nol 01hc:rwisc: suppoticd by exhibits, or 9tl-.cr docwncnts, arc tnJe or Oil{ owe pc:r.on.nl 

knowledge. 

We declare under penalty of perjury under the laws of the State of Celifomill that the 

foregoing ,s uue and con«1. 

Dall:d thfa l 0\h day of MDrCh, 1998 

REICH, ADELL, CROST. & CVITAN 
A Profcssiolllll Law Corporarion 

PAUL CROST, Attorney for Petitioner 
Orange County l\ltomeys' I\S:sn. 

s 82 
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~, 

MEMORANDUM OF l'OINTS AND AUTHORITIES 

!!ACKGROUND 

The retirement syStem for county C(l'.lployccs was cce.ned in i 937 and is governed by the 

County Employee!i' Retiternenc Law, which is Codified in Government Coile. section 31450 et 

6 seq. Twency-cwo Cali(omla Counties. including Orange !'..ounty, ha-,e adopted the provfaions 

7 of CERL. TIie sysr.em is funded by employer and employee contriliutioru; calcuJared as a 

S percentage of employee compensation. 

9 Uie OrdfJKe County Employees' Rettrem,ent System (OCERS) is goverTJed by. a Board of 

: o nine members of wh.om tl:u:ee are elected by the employees. An additional member is eleaed by 

i I the retired employees. Four members of the Board arc appointed by lhe Orange County Board 

! 2 of Supervisor.,. The ninth member is lite Treasurer of the County. Only the appointed Board 

13 members and the retired Boa;d member receive compensation. The Board employs an Jnvcstment 

! 4 Counsel md an Actuary. All full-time, limited tenn fu:l I-time, and employocs sobcduled to work 

15 half-time or more are required to be participating members in OCERs. Certain elected o'fficials 

!6 have a:n cption of beifig members. olherwise membership is mandatOry. 

!7 Members re<reive pension allowances based upon age at retiriement number of yea., of 

18 service. and a verage monthly earoings. The pension cannot e;,cceed 100% ofrbc average monthly 

19 compensation. 

:!O Membership in OCERS coosistS of two Tiers. tmployees hired prior to July 15, 1977 

:?I are Tier I ~bers with higher- contribution rates and more hicra.tive benefits. These member.i 

22 are entitled to retire at an earlier age, at a higher percentage of average camings, n::ceiv<: casb. 

23 payment for acCl'Uecl sick leave. nnd can choose eny 12 con:;c:cutive months of service upon which 

M to base the '-"lkulation of "final compensation.·· Tier 2 members are those employees hired a fter 

15 July 15, J 977. -final compensation." for Tier 2 members is based on average monthly eam.bgs 

16 during any 16 consecutive months of service, o.nd these members arc.not entilled lo cash payment 

27 for accrued sick leave. 

28 6 83 
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INTRDDUCTrON 
. ' 

' Employees" peosion benefits are based on a perccn1&ge of !he employee's "fllla! 

- • ~ompe_ll.Slltion."1 "Final compensation'' is Ute highest .,vens• monthly oeunings during ti-
• 

i · ··mea<utins period" selected by the employee. For lier I employees the "mcasuriiig period" is 

~ 12 months, for Tier 2 employees, the ''IIIC8SUring period" is 36 montbs. The calcwation of"finaJ 

7 compensation" is dependent on the construetion of lhe statutes which define "compen.'ll!tion',. nnd 

8 "compensation e!lmsble.''i 

9 Ornngc County· s Retirement Doru-d , as well BS other coun(y rctiromc;ot bo!Uds go'1:mcd 

10 by CE:RL, h.istorically has conmued thCR SIQ\\l1CS to exclude casll payment foi beMfits whkh 

11 exceed base salary in the calculation of "finlll . compeosatJon." As a result. the "f!MJ 

12 compensation• upon wb.ich employee$' peNion benefits ate base:l, w&s incom:etly ~euJ11tcd1 

1 J the~by m!uei.ni rcti«mcnt lx:nefitli to th~ cmploye,;/pcnsioner. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2J 

24 

2S 

26 

27 

28 

' Section 31462.1 deflms ~final compensation" as "the avlragc 1.11l1Ua/ compensation 
eamable by a me111ber durins any year elected by a member at or before 1he time he filer an 
applicailon for retirement, or, if' he rails to clcc:1, during the year hnmcdut.cly prc:ceWlli his 
retiremem.'' (See Ell'.hibit 4 ). 

' Section l 1460 of CERL defUles ucompensation" -'IS "tl<,e remuneration paid in cash out of 
councy or diwkt funds, pl\15 any amount dcdvcled from a mcmber·s wag~ for pamclpadon In 
a d~fcned compensation plan . .. but does not inch.l'.!e the monetary value of board. lodging. fuel. 
laundry, or ocher 1dV1111tages fumishcd to a member." (See Exhibit I). 

' Under section 31461, ·"[cJompensation tamllb\e· by a member menns the average 
compensation a., derennincd by the Board. for the period under coruiderotio11 upon the haw of 
the avcr.ige number of days ordinarily worked by pc~oo.s in I.he same grade or class of p03itions 
durtng the _period. Bild at the same rate of pay. 11\e romputolion fot any absence sllaJ.l be ba!ed 
on tne compensation of the position held by the member al the beginning of the absence . • .. " 
A.meadmenlS to sec:tiori) 1461 in 1993 and l99S added: "Compensation. a:i defined in So:tiQn 
J 1460, tll&I lla.s ~ cleferted shall be deemed ·compensadon eamable' when earned, ~ Ihm 
whrn pa.id." (See Exhibit 2). 

i 84 
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The Ven= Coanty Sheriff's Alisociation sued the Ventura CQunty Retirement Boatd 

- , ;eekin_g mandate for the right to lu.ve cash payments =i~d for certain ~neflts' ind~cd in 

5 

6 

7 

s 
9 

10 

11 

•final compcns.tion~ for PUlJ>OSCS of calculaiing pension a.llow.nces. The trio.I c.ourt, relying on 

Gue/ft v. Marin Co,ml)' Employees · /1.etfremem Awi. (1983) 14S Cat.App.ld 297, llllcd in favor 

or the retirement beard. Thi: Court of Appeal affinned. In a onanimous opinion. the Supreme 

Cow,: in llmtura County Dt!purySherifls' Asm v, Board o]RlliTtZmenr (199?) 16 Cal.4th 483, 

reversed. 

l"enrura held that counry retircmenc boards had erronecus!y consrrued the statutes defining 

"compensation" and "compeosatioo eamable". The Supreme Court ins1rucred that sccrion ll460, 

defining ''compensation'', must be cons:tnied as a s!Atute of illclusion, not a statute o( e1Cclusion. 

The coun mandated that the slat.Ute be coll.5tIUed to include in the definition of "compensation" 

12 any cash payment for services whicll is not specit1caJ(y excluded by tile secllon. The Coun 

13 further mandated that section 31461 be construM 10 illclude in the ddlnition of "comperur.a1ion 

14 eamable~ ii.II ittms of ' 'compensation~ paid in cash, with th,, ex~ei,tion of overume pay. TI)c 

15 Coun's diftcti vc requires counl}' retirement boards to in;.-Jwlc cash payment for bcncfi13, over and 

to above !he base salary, in "final compensation .. upon wbicb pension llllowances m bwed. 

17 The &!termination of which benefits Ille pzyable in cash to 1hr employee is governed by 

lg 1he provisions of lhe Att.omeys' Memorandum of Under$1andins and Per,,onnel Md So.1111')1 

19 Rewlutfon. 

20 STATEMENT Of FACT'S 

21 

22 On February 6, 1998, in an effort to impleaient the llenura ~ision, ~ndent passed 

23 fl Resolution (e<lubit 8), Thi: provisions of the Rc:solution sc1 fonh which beo~fits uc to be paid 

24 

2S 

26 

27 

28 

• Bilingual pay: Ulliform mai.otc11JDce allowance; educational incentive pay; call-back pay: 
llll!lual leave accrual; holiday pay; .motorcycle bonus; trainee deputy pay; longevity incentive 
bonus. 

8 85 
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• 

3 

'I 

5 

6 

7 

g 

9 

10 

I ! 

IZ 

13 

14 

IS 

l6 

11 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

21 

in C&h 10 the employee under I.he rerms of the applicable MOUs ll11d, 1herefore, included in "fmal 

compensation," and which beflt?fits ct.Mot be cashed out and, ti-lerefore, e~cluded • 

The Rcsolutior, acknowledges thal cash payment for acC1Ucd sick, vaclltion, and 

compensatory leave is 10 be include<! in U1e definition of "compensation" and "<X>mpensation 

eameblc" pursuant to 1hc mandates of Ventura. and. thererore. included in "final oompensation." 

How•~r, respondent I itnits the ln',QUnt of the c.uh paymcnl for suc:b leave included In "flnlil 

compensanon" by requiring the leave 10 be earned io the "measuring period." 

The MOUIPSR allows Tier 1 employees 10 cash out all accrued sick leave •t ~tirement 

regardless of when ii wa.~ earned. The MOU/PSR aho allows Titt I employ•9$ to cash out one­

lhird of 4cct11ed sick le4ve each fis.:al yeiu-, v.ith tile provfao !Mt 11 cc1'111.in number of l,,,:,urs 

n:mai.n Qll tb; books until retirement, at wb.ich time the remaining hoLllS may be cashed 011L 

Both Tier I and riM 2 employees may cash out up 10 400 hours of accrued v11C11tion leave at 

n:tir~t pursull!ll to the term.., of the MOU/PSR, regllldles, of wMn it wu t"at"ned. Flalhcr, 

all einployees are allowed to =h out up to 80 houn of acc-nu:d vacntlo" Jc11..,c =b fi5C-al year. 

Notwithstand,ng the mandate$ of Ve~tura l!!ld the appUcablc provi3ion., of the MOU/PSR.. 

respondent has signifaantly limi1ed the am0W1t of cash payimnt for these rx:11clits whicb will be 

included in "linal ~mperuation." By determining that ca.sh pzyntent for only the leave ~ 

in !be ''mei!Suru>g period" will be included i.n the clcfinitioo of "«>mpcnsation" <UJd 

·•cornpensatlon eunablc:_» rcspondcm n:ducci tile pension allowunccs 10 wluch employees are 

entitled under the m1111dates of VentUf'o. 

Althougl:l emplo;,ees arc entitled to cuh pl)fflCDt for all accrued lc3ve pursuont to the 

tc:nns oflhe MOU/PSR. the provision of the Resolution allows for casb payment for only 96 

hours of accrued sick leave to be iocludcd in Muna! compe(l$3!Jon," and onlt ao llou.rs of accrued 

86 
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,·acation leav,;: to be includi:d ln "fillal compcmation."' Neither CER.L nor l'em11ra Kquilc the 

• accrued leave be earned in. ti~ ",ncasuring _period" in order to be included in lhe definiuons of 

J "cornpen511tion •• and "con,pcnsalion camable." 

4 The Rellolution also uel~~ c"-Sh payme111 for the •flexible lxndiis 

5 c-0ropcnsa1ion" for ~u me~~ not atin:d prior 10 Janua,y I, 1991. • 1 

6 crionro11.5ly based oo a 1991 Boaid of Supervisors' Resolution. - --
7 The MOU/PSR pcnnits the: ca.sh ou1 of 80 houn of vaCJ1tiM leavt ~ch fiscal yur. for 

8 Tier I employees this l1'1U1Sla.1cs ro 160 houn per calendar year. For Tier 2 employ= this , 
1 

9 rranslarcs ro 320 hours 1n a. Clllendar Lluce year pertod. Employet!S eain up 10 200 hours per year. 

10 The Resolution allows cash paymen1 for only 80 hours per catendar year be included in "final 

11 compe!!S4tion.'' 

12 

13 

14 

ISSUES ANll ARGUMENT 

IS l . 

16 

Rf.SPONDENJ nogs NOT HAYE UNFETTERED 0tSCR£TION TO 
J>ETERMINE WRAT CQMPENSAT!ON IS EARNABLE AND WHEN 
SUCH COMPENSATION SRQULD BE VIEWED AS EARNABLE. 

17 

18 If 110 item of compensadoo me<its Ille CERI. deflflition of "compecsntion" and 

19 .. compel'ISMion eamabl,," respond"nt is not fiff to aclude the itotn from th, calculalion of"flnal 

W compensation." l1lC Court, ill Cownty of Marl II Aw,, of Firefighters v. Marin Courriy Entploytrs 

z I Rerirtment Assn. (l 994) JO Cal.App.41h l 618, laid to rest !be issue of the extent of a reli:rcrneo1 

12 

23 

14 

15 

26 

27 

• Resolution, page J. puagrapl:12; "EJementS to be Excluded i.o •compensation eamable.'" 
"Payoffit of Vacation .and Sick Leave and Holiday Pay, t.o the extent neith~r eamtd nor pcnni11ed 
to be CQSbcd-out under the applieable MOU, regvdlcss of wflen actually "'1Shcd--out. • 

• Resolution, page 3. par.1graph 2, "FltlCibfe Beoelits ('Cafc1cria Plan')paid in ca.sh 10 lhe 
e>Ctmt paid 10 memben ~tiring on and ~r January I, 1991." 

87 
28 
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boanfs discretion. The board's au1honty is con11oll~ by 1he guiding language contiinw in 

- section J 146 L 

, The Marin County R~irement Association in f:irejlgh,~ri · rustorieally el<olud,d holiday 

~ pay from "compensation'' end "oompcruation cam.eblc.'' When forced to iJ>cludc this pay in the 

.5 calcula1ion of ''ftnJI compen.salion, ·• it determined 10 apply lhe payment prospectively only. The 

6 Re,lrement Assooration in Ffrefighters · argued that section JI ~61 pvc it the discretion 10 include 

7 holiday pay only prospectively in oomputins pemion benefiia. To suppon ii.a con1en1ion, ~ 

8 Rclittment A$sociation ~itcd Cuelfi. and Argued itauthoriztd the tclircmc:nl bwccl lo dctcrmiac 

9 what compensation is camable ~nder section 31461, a.ad when ~~h compensation should be 

IO viewed as eamoble. 

11 The Co\ll'l of Appeal in Firtjlgh111rs ' dlsagrecd, and sia1ed at page 1646, 

12 kJcnplicit in the court•~ phnuing of tlic i5.S\lc and its di~ussion, is that CER.L 
would have entitled the police officer. 10 hnvc lhcir ~ncfl:ts calcutwcd on the 

IJ basis of any itemJ thnt met tile St11ru1ory definition of '(c)orq,cnsation tamable.' 
l(. as Retirement A$$0Ci1ttion contends, rite Boru-d has d1sc1e~on lo ~xclude items 

l-4 1h41 meet the statutory definition, il would _have been unncccmry for the court to 
determine whether the items at issue in Guelfi met th1t definition." 

15 

16 

17 

18 

IQ 

20 

21 

22 

23 

In answer Lo the, Board's llCglllllent that su~h 1111 intcrpr.:llltiou would render superfluous 

die language uf SC\.1ion 31 ~61 wludi defines ' 'compensation earn.able" &S "the average 

compe11Sation as derennined by the board, for the period under consideration ..• • •• the cc>urt 

held at pnge 1646: 

"As Gue/ft explain3, section 31461 '"cst(s) th¢ Board with a.ulhority to dciennioc, 
according to th: ~ding language contained !herein. which clemcats of 
compcn.sation coostitUte 'compcnsarion earnable' for pwposes of inclusion or 
exclusion from lhe calclllation of ' final compensation.' {Guelfi, s,;pro, 145 
Ci\l.App.3d at p. 30S.)" 

The Coutt continued: 

uRowcvCT, nothing in tire mtutc givc:s a retirement board, having ddtnnin.cd that 
24 iUJ element of 1.-ompen:sation mecl!I the ~ui1u1ory dwrulion of 'compensation 

eamable' fora particular year, the discretion to exclude th.at element in calculating 
25 henefilS based on n retiree's cornpenslXion for that year." (Ibid.) 

26 Respondent has rightfully coooluded th.at it is bound by the mandates of Ventura ';r 

27 construction of section )1461. Ri:spondcm has determined that cash payment for a«:1\11:d 
88 

23 ll 
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vaea1ion and sick. leave is ''oompe-ton" and "compensation eamable" and D111Sl be included 

2 in calculating final compens:1ion. However. respondent apparently believes it h:,s dis-=tion to 

J limit the- amount of the cash payment wn.ich i~ to be inoludeJ in fin.al compe"""tion by r«1ut~ 

4 !he caslled out leave to be ~ in the measuring period. The effect of lhis limimtion is to 

1 uclude cash payment for ae<rued leavl', no1 earned in the measuring period, from the defuuti011 

6 of"compensation" and "compensation eamable." Such an exclusion is not sutiioriud by CERL 

1 provisioM ttor any judicial opinion. In fact, it is an exclusion whicb tht Co1JZ1 of Appeal in 

S Firef,gl,tcrs advises is not within a n:ti=cnl board's disc:n:tion, 

9 ,\s c;uelfi and Firefighters make clear, respondent docs aot have unbridl~d. absolute 

10 discretion t() detmnine MJa1 compensation is wnab!f!, and .wim such compennlion should be 

11 viewed as CO:nllble. Its discre1ion is merely 10 detcm1ii1e if an element of compensation m:c;ts 

12 lhe statutory definition of "compcnsaiion" ll!ld "C-Ompcnsation eamable.· lf it dOC$, respondent 

1l bas no discretion to exclude that element, or •ny portion thereof, in calculating benefits ~ 

14 on the retiree's compensation for the selected meMuring period. Unless specifically excluded.by 

IS sta.tut~, the qualifying "C()mpens.ition'' must be inoluded in t.bc calculallon of "flllal 

16 c.ompc:nsation." 

17 

1 S 2. 

19 

20 

CASH PAYMENT FQR ACCRUED SIC K, VACATION, AND 
COM PENSA T O RY LE A VE IS "COMPENSATION" A ND 
"COMPENSATION EARNA8L£ " REQUIRING INCLlfSlON IN "FINAL 
COMPENSi\ITQN" WHEN CASH PAYMENT IS MADE IN nn: 
"'MEASURING PERIOD." 

21 The Supreme Coun in Vemura, exhaustively analyzed sections J 1460 and 31461 which ' 

22 define "c()mpensation" and "compen!ialion eamnble," aod came Lo tliecOMlusion thlll rewernent 

23 bouds had misconstrued tb~c statutes. Toe Vc~rura Court set forth the pmp,:r construction and 

24 said at page 494: 

2S "To consUlute 'compensation.' u PilYmi:nt must be 'reznune.ration' wh js not 
e.xch1dcd from 'rnmoeoS11Jinn' by tbol section.~ (Emphasis added.) 

26 

27 

2S 
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J 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

lS 

26 

7.7 

28 

The Venrura Court t\mher held, et page 4g7: 

"With the exception of ovcnime pny, .i!!msJ>~.nmcn,uation' paid in cash, even 
if not earned by all employees in ah,: same erade or cl- . J!lll[ be included in the 
'compensation e~rrui.ble' nnd •fi~.al cQn,peruation ' on which an tmplovee's pension 
is b=d.'' (£mph:wi, tddcd. l • 

Th• Suprc,nc Court in Veri1uru specifically addressed the issue of cash pBymrnr ror 

accrued vacation leave' and lttld at page 497: 

"We ngrce that both the longevity bonus and cuh.ed-out accro~d vacation are 
remw,eration under section 31460 and, since ooithcr is an el<cluded 'adv-.intngc,· 
both are 'compeMation · ," 

The CoW1 described the nawo of the longevity bonus in footnote 11, al p;igc: 489: 

"Employees in this category with live years of county service were cmi\lcd to a 
lwnp ~um annu11l leave credil foc eight hours per year for each year of service. not 
to Cltceed one hu.ndn:d four hours, The c redits could be •caued as amil&l leave 
or takco in the form of additio11al compcuario.,." {Emphasis added.) 

The Co111t continw.d at p&je 498: 

·'Tlle ·1ongevicy incentive' simply grants additional vacation hours to be =cd 
or cashedoUt, . . . " 

In other words, the "longevity incentiv.,~ provision in the Ventura MOU is 

indistinguishable: from the '°'crucd VOC:illi<Jn lllld sick lave Allowed in 011U1&c Cowny's MOU and 

PSR. The longcvrty incentive and accrued vacation Bild sick ltavc: arc 1crnWICJ'8tton which m11S1 

be included in "compcnsacioo" and "coll1J)Clr1S&tion e!lfllablc" when cashed ouL and become pan 

of !he e,mploytt's "final comJ"'nsation." 

lookmg at the {.,,ts set out in footnote I I in Vmtura, simple l!llllh tells th<: readct th.at 

10 be endlled 10 "lQllgevfty in<entiye• pay, the employee woutd have to work tbirteen (13} yws 

' Ca.sh paymcm for sick leave occnw WllS pot mcmion:d in the opil\ion but respondent 
eg.rccs the Coun's rationale applies equally to sick leave accrual. Ventwll COWlty's MOU may 
not have include Uus benefit. 

13 90 
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' 

·l 

6 

i 

a 
9 

10 

11 

12 

14 

15 

16 

17 

IS 

\9 

20 

21 

22 

23 

2• 
25 

16 

21 

21 

to accurnlllotc th~ maximwn 104 houn. (104 [maximum accnmbkl djyidcd by 8 (number of 

ho11rs credited per year] equal~ 13 [the number ofyean needed to reach 104 hours).)'" 

From these facts, the Supreme Cowt clearly equated "compcn5ation enmahle• with th,; 

remuner.uion an employee received In cuh, d11ri11g tbe twelve mo11tb (or 36 month) 

raeasuri113 period, not witb 1rbai 11,at e111ploytt earned durio11 tb• iuc111url1g period 

selected under section 31462. I. 

Although rhtre m many ease! conmuing the Public Employees' Retirement tow 

(PERI.)11 which e,tablished the Public Employees' Rctircmcm S~em (PERS) and gov<:ms state 

employee;. 'Vtniu,a is B Supreme Court case of f,rsr unpression construing CERL. A compllfison 

of PERL ,vith that or CERL. provides strong ruppon for the inclusion of cash paymcnl dwing 

the measuring p,riod, for all accrued leave in the calculation of final eompcmacio11,, ~ga.rdlesi;­

of when it was c.smcd. 

lnsurk contrinl to tbcdeUlileddcfinitiOJl5ofkcom[ll:nSUion'' 11nd "compensation earnable" 

in \he PERS statutes, the Legislaru.rc very simp!JI provided in CERL, that "compell,Sation" means 

_remunenuion J)Jlid i" cash, and "eompen.s,ation eamablc" means, 'tJie average comp:nsation u 

determined by the boiud, for the period under col\Sidcrntion upon the: basis ofrhc. average; nu.mber 

of days ordinarily worked by pers<>N in the sarne grade or 0:ass ofpos11ions dwing rhe period. 

and tl the same rate of pay." (§ l 146 I). 

" If the Court intended tha! only the 8 holll'S earned in the mensurin11 period be included in 
''{inul compensation", there would have been no need 10 describe Ille nalUrc of this longcvily 
bonus in sllcit delail. 

11 Government CO<ie. stctioo 20000 el seq. 

14 
91 
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) 

The Vttrrura CoW1 very simply constroed CERL and said. 

"To coiutirutc 'compeauiion,' a payll'.lenl mU$1 be 'remuntration• wbkb Is 
not ucluded from •,ompensatio11' bv that !edion."'2 and held that lteo1:1 of 
"compensation" p• id ia c:ub were nquittd to be included in lbe 
"co111peas11rloa earn•ble" aacl "flHI r.ompeo.sat1011. "" 

5 PERS legislation, unlilce CERL, jg very defillitivc rui 10 wh.ar is iucluded 1t11d whal i, 

6 c.~cludcd with regard to .. compensation" and "compensation eam~blc... PERS section 20636, 

7 subdivision (g)(4)(F) {attacbe<I as Exhibit 9), specifically excludes ··payments for unused vacation, 

8 siclc leave. or compensating time off. whether paid in lump sum or otherwise," from the 

9 definition of "compensation e:imabte." CERL dou no!. V11n1~a reqyjru the inclusion of cash. 

10 piymem for W1used leave to be included in the definition of "compensation" and "compcnsa1ion 

11 etmablt"' Ullder CERL. 

12 The Venl 11ra Court specifically construed lhe CERL surute definini "compensation'' 

L'.l (§ l 1460) as iochading all benefits which were no• spcsifirnl!y excluded "by that ,:ec,tion.0
•• 

14 Had the Legislil\lre intended the CERL definition of ~compcnsatio11" bQ applied only to 

15 pa.yments for accrued leave earned in the measuri,ng period. ratbtr than wbrn paid in the 

16 measuring period, it would have said so. ju.rt a.sit did in the PERS stalUle. "The Leaisl81Ure is 

17 pr~wn•d to be a= of other stallltt.s on the sanic or w1ologow subject matter in which the 

18 same hmgual!c is used."" The fact ii ID!l.dc no 5uclt cit~lusion ii ju.st a.:, biitding un rc~-poadent, 

t II an.d this trial court. as it was on the Supreme Court Justices wilo wrote t~ Ye11111ra deci$ion and 

20 who refused to rewrite CERL to reflect the (l!Ovisiom of PERS. 

21 

2Z 
23 

24 

?S 

26 

27 

., l'"entura, Ill page 494. 

" Ven/11,a ill page 487 

H II is impona1n to note Iba! the Supreme Cowt did not say "excluded by the: tetircme1J1 , 
board.'' The ~c lan2uage, used at page 494. ~not e:<clucled from 'compensation· by Iha\ 
section" refer., to $..Ction 31460. 

" Y61Jura, a1 page 504 

28 
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The Vemura Court disC\JSSCd the definition of ''comperuation turnable' ' AS set fonh in 

2 PERS when derermining whelher ovenim.e should be caJculared in flll.ll compensarion. Toe 

J Yenrura Coun was well aware of the PERS language in secrion 20630 {attached as Exhibit 10). 

Ii defining ··compensarion:· 311d section 20636 (attached as Exhibit 11), dt!fining ' 'compensatio" 

5 carnable."14 However. the Supreme Court rr:cognin:d :1 could not rewrite CERL statute~ to 

6 mirror PERS. Therefore, it disregarded rbc PERS langnage and col\SlJ\Jed CERL statutes in a 

7 manner resultin& in a conclusion opposite Iha! of the PERS de.finltions of "compensation" and 

8 ·•compen.sa1ion "'11Nble. ~ The Court concluded thB! CERL includes cash paym®L fo-r accNed 

9 sicluUld •acation leave in lh~ Jcfrnilioris of "compciuatiou" and "compensallon t:tmable." 

10 The Vemura Cowt stated at poge 497; "CEKL differs from the PERl." legislatioo under 

11 consideration in !hat it excludes, rather 1han includes. the monetary value of an 11dvon1Aee 

12 provided in kind." In ruluig w1 the monetary value of an ~advuuage provided in kind'' 

13 bccomc:s included in "corne,;nsulion c:arnablc" when wid jn C11Sb, wider CEJU., the Coun 

14 specifically held 31. page -197: 

15 "When paid in cash. rht pa~!!nl is remunmttion aod, as It ii not excl~dtd, it is 
•eompms,ition ' under soclion 31460." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2.S 

26 

27 

At paac 487 the C'owt ,aid: 

- with the exception or overtime pay, items of 'compepsatlon' paid In 0J1;1b. even 
if not earned by all employees in the same grade or class.. must be included h1 
the 'comptnsa1ion.um.ll.ltlt.' 40d 'fi~1uatjoa• oq ,,hicb an employee•, 
peuion is hu,d." (Emphn.sis added). 

lf responde,it's position is correct, 11,81 c&1, p&)melll for accrued leave is nor 

-compcnlillion eurrwble,- unless !he leave: was enmed in the m,:--,suru1g period, then vie 1993 llOd 

1995 amendments to section 31461 providing lhlll: compeGSation "that has been defemd shall be 

deeaicd 'compensation eamable' when eamed, ralhct than when paitl,~ would have been 

11 See the Court's dls~ussion of the specific PERS le9islation at pag6 504-505. 

" PUU. stands for Public Employees' llctircment Law and is use<! inrcrchangc:abiy With the· 
term, "PERS.'' 

'.?S 
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Will~~- In olhcr words, under CERL, co1T1pcn,11tion ti.is al"'ays been deemed 10 be 

2 .. compeusa1ion eamnble" when paid. no, when cam~. ~spondenl has no 11.uthority or 

l disc:refion to determine othcrwiSI!. To do so would not only rewrite CERL. but WllUld rewri1c 

4 the Ve»ru•oopi.nion as well. PERS applies only to Slate employees. CERL •ppliesm to county 

S <mployca. 

6 ~ "compensation" becomes "oompc115ation C11mBblc" is pivotal 10 a proper 

7 calcularion of ''final compen511lion." The Ventura Col.lit, in very ploin '3nguage, held that a 

8 beneJi1 becomes "compensation eam:,ble" wlteq p~id, and, all "c:,mpenoution e•rgabto•• rnmr 
9 be inc..ludcd in "final c:ompcn,ation.•• 

IO Collll'ary to respondent's conclusion, cash payment for accrued leave is not exch1ded from 

11 lhc defmltions of "eompensa1ion '' and "competiSar.ion camablc" !imply btcawe !he !~ave was not 

12 e.uned in the measuring period. The cub paym<:'nt Co, accrued leave l>ccomes "ooa:ipensation" 

1 l and "compensalion earnable" wbc11 jl q paid , n:ganilcss of when the leave was c:am,;d. 

14 Unc:iuheci leave ~l!Uliru an in-kind adV1111tage, excluded from '"cornpensalioo," ll!ltil the 

IS election is made hy the employee 1o receive its cash ~uivalent. Once the election is made to 

16 receive cJISh in liou of usin.s the leave, whether the eleo1ion is made at time of retiremeni. or 

IT dll(Ulg any 11mcr twelve or thiny-six month period whici'I the employee chooses as tbc "measuring 

t 3 period," tilt ca.sh payment mwt be included in "fLnal compensation: · 

19 In ,u mm1ry, cuh poymenl for ltav., oof unied lo tbe mta$urlng period ls 001 

20 utludcd Crom the dcr111jtion o("eompe1uatioa" lllld }', tbcnfor-e, iDdudcd. Cub paymeat 

21 tor leave not uracd In tbc mca.suri11cpcriod t, ucompcowioo caraablc-" wbca paid i.a usb 

22 aad must be lucloded la ftoal compeosatioo. 

2J 

24 

25 

26 

21 

28 1.7 94 
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The l'w,ction of =poi:x:lent in construing the: //tnJwa decision is identical to & coun's in 

2 consuuing a stannc. The Supreme Ccun 51Btcd at page 492: 

3 "The function of the court in consuuing a statute 'i5- simply to asccnain and 
declare what is in terms or in substance contained therein. nol to inscn what has 

4 been ominl!!i:1, or to omil v.+tat bas betn i~ed .. . .'" 

S Rc,p<>ndi,n1's conclusion th3lonly c:,sh payment for leave e..-ned in the mca,uringpcriod 

6 will be included in the d~finitioris of "compensation" lllld "com~ijon c:amable" is an 

7 erroneous construction 0£ CERL and disregards the tnandates of //eM11r1t S..x:b a consuuci:ion 

8 of CERL is l,«,yond Its nuthority and a deu abuse of its discretion. 

() 

10 3. 

II 

lrIE INCLUSION IN "FlNAL CQMPENS{\TION~ OF CASH PAYME!llJ roR 
ACCRUED LE&,VE PO~ NOT •ARTlflClALLY JNt'LATE" PENSJON 
QENEFIIS, 

12 

ll 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

21 

24 

25 

26 

17 

28 

Respondent's ratio,ule for continuing its erronco~ construetion of CERL, even in light 

uf l'e11111ru, i~ cviucm:c<l in !he Raolutiun al page I, ~WHEREAS" [110. 6:) "The Board or 

Rctiremem finds that lhc proper exercise of its statutory duties undt:r the Government Code 

rcqui"°s It 10 prevent the manpulation (!ic) of compensation for the purpo!les nf C3.lculatlng 

eompc1U4tion eamablc. (sic) and lo 11,·oid the anilicial inflation of pension bcnclics." 

Contnuy to uris provision of the Resolution, the only proper exen:ise or we Boani' s 

st1rutocy duties under the Oovenunent Code" Is to construe CERL as mandated by the 

caJifom!a SUpl'l!me COUJt The definition of"artificial inflation" ofpt!nslon ~n~U. is llllS'Ot 

from the Resolution, and the term is nnt used or defirted in 1111y S1Dt11te. More imponlllltly, the 

VenruraCourt specUica!Jy held that 001 only Is It ippropriate to include cash payment for accrued 

leave in "final compensation," it is regµjred under CERL. As evidenced by the Resolution. 

respon~ hJls concluded that the inclusion of 11 p~rtlot1 of the c.11:b payment for accrutrl leave 

in "final compcnsalioo" does not ~artificially inflllle" peruion benefit$. But in an action which 

" The: Resolution does not cite to 1he Government Code(sl reftrcru:cd. 

l8 99 

JAMES_MORELL_0352 1321965 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1325

flies in lhe face of the l'enrura decision, ~51>on<!cnt has. determined the inclusion of the tmire 

2 <:IISh payment would constitute an "lll1ificial inilalion." Absent legislation d:tining Ille tcnn and 

J sctling fonh standards upon which 10 m.w: S11Ch II detcJTI11m1tion, rcspondcn1 l8 not Cree to decn:< 

4 what doc!I. and what docs not, constitute "anificially infl,tillg' pension benefits. 

5 llcspondent has no di5Crt!tion to exclude :!II ittm of compensation from the definition or 

6 -eompcnSAtion camablo· merely bc:<:au.sc it opines lhal it is the ~equitable"' thiog to do in order 

7 10 avoid "aniflclal lnflatlon. - (Flrt1figh1ers ·. lUpra) 

8 The leii,slarure has a long-slSnding practice of not inuuding into the coUJ11)' decision 

9 mal:ing process with regud to a eouncy tttirement sySlem. This practic~ is quite evident from 

10 a reading of CERL. section 314S0, ct seq. Counties ere m:e 10 cst.11blish a redrcmcnt system 

11 ptirsuam 10 the provisions or CERL, but are not requfn:d to do so. Amendments to CERL 

12 s1aru1es and enaouncms of new starutes arc not auto!IUllically operative io the counties. The 

l 3 l~gisluure allows tht county board .of supeivisott to del>!lfflUI" uhtel.her to adopt such statutes,, 

14 and it is only by a n-3oJution !)ll.scd by • nujQC"ity vote of the boa,d of supcrvisnrs th.flt n stanne 

15 bcco= operative in a county. ft is imctcSting 10 note that many sections of CERL weN! 

16 speci!Tcally enacte!S 10 apply only to specified co11nties, Presumably Ill.is is a result of a particular 

17 county's 1eques1 for the Mac11t1en1 of a S1311lte. 

18 One purpose for the lcglslarurc' s pol icy of not intruding into the cou.nlics' dccisio11 making 

19 process i\ith rcg111d 10 pension benefits. Is probably due w the counties' ability 10 control the 

20 2mount of i;cnsioo benefits through I.be terms oftbe counties' vuious MOUs. On.nge Cou.o1y's 

2J MOU/PSR a:e replete with w1an=s ~ be!,e.fjts are given to employees, in cash and 

22 athetwise, which, under respondent's I0138-S11111dlng eoGSINotion o( CERL, were excluded from 

23 Ille a.lculation of "'final compensation" upon wllich retiiernent beneflu were c:ilcuJ11ed. Had 

24 these bc~fits been iiven as salary inael)S(!s, instead of under the g11isc of uur allowances." 

2S "cafeteria bew.1.s", "longevity bonuses," 114d the like. !be OOWlty would h~ve bl!etl required to 

26 m.ake rclin:mcnl coolribulions on the benefits. By givine these ''perks" instead of salary 

27 increases, the councy protitcd, and the tmployees· pension benefits suffered. 

28 
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ffn:1'JX)ndun believes mai following tile mandates of the Supreme Coun as stt forth in 

2 Vcnwro rerults in "'artificially inflating" pension bcncfus. it must seek the enacunent of 

3 lt gislation. or a modification of the temis of the MOU. Ho~ver, ~o= of the County'slong-

4 standing prac1ic<0 of giving ""perks." wtu~h at the c:lc:<:lion of the employee may be taken in cash, 

S in.stc:-ad of gi\'ing salary increases, it is doubtful thaL even the legislanue would denounce the 

6 Slfl)rerr,e Coun·s opinion as •'aitifi.cially inflating" i,tnsion benefits. 

7 Resp0ndcn1 has no aut.horil)I or discreticn lo refuse, to follow the =imous opinion of 

8 the Supreme Court b~d on its own opinion of what constit\lle$ "ruti ficio.lly inflating" pc~[on 

9 benefits, The refus&l 10 follow the Supreme Court's mandates cQostilllles a failure to pc;rform 

10 its starutory dutie! under the Government Code. 

11 

12 4. 

13 

14 

15 

TifE FJCCLUSION OF PAYMENT FOR THE "FLEXlBLE .BENF;FITS 
PLAN" rN "FINAL COMfENSATION" DENIES EMP LOYEES A YF,STtD 
PENSION RIGHT AND VIOLATES BOTH FEDERAL AND STATE 
CONSTITUTIONS. 

Pursuant to collective bargaining, tho County provide, to ccdain employees a "flexible'' 

I~ or "op lion.al benefit" plan. 19 The provisions of the plan allow the cruployce the optivn of 

17 taking ail. or part of the money in cash, or applying all, or part of [t, to pay for bealth in.lurallce, 

18 mcmb<:nhip fees. education. profelSional fees. aod conferences. Management employees aic 

19 provided the identical plan. On a yearly basis. tho employee i$ .&!lowed to re-dcsignate I.be 

20 allocation of thi:; money, 

21 On December 18. 1990, lbe Bow ofSupervison ~ Resolution 9()-1551, effecti\-e 

22 January I, 1991 . (Exhibit 5), adoptina the provisions of ocwly enacted Government Code. 

23 scctioo .31460.1. (Atw:hcd as Exhibit 12.) Tbjs legislation allowed the Board of Supervisors. 

24 by resolu1fon. 10 exclude ca.sh paymtms made pwsUllllt ro a flexible benefit plan lrom the 

2.S 

26 

27 

18 

1• MOU, Ar1icle VU, Section 4, subdlvisioa A-0. (Atw:lt.ed u Exhibit 13.) 

20 
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definition of "compensation.'' This section was tepc!aled j n 1992. b111 the rcptaling legislation 

2 (anached asExhibi1 14). lc{t intact the validil)' of the Board ofSupcrvi.sor's n:solulion."° 

) R.espoodcm agrees thii1 cash paymcn~ pursuwn 10 this plan an: "compc11S1tion" and 

-I ''col!;lptns\tion eama.ble" and IIUJSl be included in the comj!utation of "final compensation" 

5 pursullJll to the V,ntura decision. Howevef. using Resolution No. 90-1?51, respqndenl ha 

6 cm>ncou.sly cktennined lhaLonly employees w~o retired pnor-to Janijary I, 1991, IUC entitled t;> 

7 ba~-e these paymenLS calc:ulal?d in •'final compensation: ·" 

8 It is wtll-scttlcd law that stetutcs 1111: to be applied pro.t()tctivelY obly. Therefore. 

9 Resolution 90-1551. adopting the provisiollll o(now repealed tettion 31460. l. can cniy apply 10 

IO members coru.iag iafo lhc system~ iis effective: date, Le. January 1, 1991, and lhc RC;1J0luLion 

I I cannot !1ffec1 the rights of !hose membetS who have been receiving this .. compensaiion~ prior to, 

12 and after its effective date. 

13 The Legislmire recognized the prohibition of applying a ,tatute_ in an ex posi fw:to manntr 

14 when~ cna<:tcd Government Code, s«:rion 31461.1. Thatztatuto cxclud~ flcxJblc oroptlomi 

l.S benefit plan payments from lbe definition of ''compellS8tion" or ' 'compel!Salion eunablc."1:,1 

16 Subdivision (c) provides: 

17 "Ex~pt as provided ln subdivision (d)u, this seclion du.JI not be ope.rativ" until 
the: bonrd of ,upc-rvisoo, by resolution adopted by ,. m1>j0rity vote, ma.kC3 this 

I 8 jcction openurvc -..ilh rclpc:ct to any employee who hcco111e3 a wcmbc,- a[l,r 1bc 
d '.fectivc d,ate of the resolut ioo." (Emphasis nddcd.) 

19 

20 

21 

22 

23 

14 

25 

26 

27 

28 

~ This is a good el(ample of who hu authority ID challge CERL provisions and how It must 
be done, Retinment bo:m!s do 001 bove the authority. 

" Resolution, page 3, paragraph #2, "flexible: Benefits ('Cafeteria Plan') paid io ca.sh to 
the f'xteol paid 10 membi,tt retiring oo and after Jaoulllj' I, IQ91 ." 

D nus ,wuic applies only 10 specific counties. O111Dge County is wmff1:e1cd by thh 
legislation. 

:, Subdivision ( d) applies to cum:nt l'l'lan~gc)'l'leot cmplorccs who~ to be bcl.'1 by the 
RClolulion. 

21 
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Employees have a vested contrdchlal right to ~tiremcnt benefilS. Those benefits can only 

2 be determfoed by applyins the definitions of "compensation'' and "compensation camablc" e.s 

l contained in sections J 1460 1111d ) l-461,"" con:11.nJcd In Yc111ura. Prior 10 the cffcctiV!! date-of 

4 Resolution 90·1SSI, cash paymencs for optional btndilS should have been included in the 

S definition of "compe.nsation ·• pursuant to section JI 460. and "compensation cornable" pUl'SIIMt 

6 (o scctioo J 1461 u construed by YrlllJiN>. This fac l is not ruspt.1ted ,u <C$p<Jndcnt's Rcsolutlon 

7 cal~ulaie:. thc:lSC pa,nv:ms in the "final compcn~tion" for all members who retired prior to 

3 Januacy l , I 99 l. 

9 The United States Constirution, anicle I. section IO. prohlbiti BnY gt.ate from prusins a.law 

IO impairins the oblig1uion of contracis. The parallel provis,on ln the California Conrtirution is 

11 found in article I, section 9. 

12 rn Allen v. Boord of Adrrtfnisfralion of the Pub/it: Emp/!Jyte$ · Rttfremcnr System (1981) 

I l J 4 Cal.Jd 114. nt page 120, the S~e Court seid: 

14 

IS 

16 

17 

18 

19 

20 

21 

The Supreme Cowt continued: 

"A constitutional bat agai11$t the destruction of ~h vested contraorual pension 
rights, however. docs not absolutely ptohibit their modificacon. With respecl 10 
active cmploycei. we have held that any modification of-vested pc:ilsion 1ishts 
musl be reasonable, musi bear a maxe-rid relation 10 the tbC<>ry and successful 
operation of a pension sy1tem. and. when result ing ID diud~aat2ge ,~ 
employ-, mlist be accompaiucd by c11mpur11ble atw advo11tagH." (Emphil.Sis 
added.) 

22 Exoludillg optional benefit p[D.Q casb po.)'fllents from thedcfinitioa of"compensation" upcn 

2J which the calculation of final compmsation is based, Is a definite diSlldvam.e,ge 10 employees 

24 beca~ il ieduces their pcmion benefit. Respondent has failed to ide11tify any "eompanble nc,v 

2.S advant.19u" wbich flow to lhe employee as a nsult of fe$pondeni'c a<:1ion wbich toke, away a 

26 vc,ud contract rigbL 

27 

28 
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' .. 

5 

6 

7 

8 

9 

10 

11 

l2 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

Toe Leaislorurc could nev,r have intendec! the enactment of now repealed sectiOll 31460.1 

and any resolut ion adopting ir, would apply to extinguish the vested contracrua.l rigJtts of affT"nt 

members. rt 11 presttn;,ed lhe legi$lature is familiar with lbl> Uu.ited Sllltes and C:tlifomi& 

Constlruuons. Indeed, it illustrnted that familiarity when it enacted section 31461.1, wbiQh 

applies Ille exclusion of cafeterfa benefits lrom lbe definition of "compe.nsation" and 

''compensation eamable." onlv 10 new members entering the system. !lfil;i the effective date of 

th, Boord 's =olution adopting the ::,,c1ion. 

A 51a111,e moy no1 be n:pcaled when vcs~ ri,glns wtiuld be tmpo.ircd" and similarly, 11 

new slatute m.ny not be applied m n ma.nner which wollld impair Vested righ~. Board of 

Super.isors· Resolution 90- 1551 , if applied to niembcrs in the sy.,lt!ffl pnor to its effective date, 

would con.stiiute an impn.im.ent of con1r.1.c~ right$ in viQl•tion of 1111iclc I, section 9, of the 

California Corutitution and artiole I, s«lioo 10, ofthe United States Constitution. It would also 

constiru1c an ex post facto application of a st.atutc. Based on the ubovc. lusolulion 90-15S1 cm 

only be applied to new membtrs l!n~nng the syste.m after irs d'fecrive r.t.01e. Ja.nu.a.ry I, 1991. 

All other members, wbelh.er active onetircd, llR entitled to have these cA.1h pnyme.nts calculated 

u past of their final ~ompellliillion plUZUill\t to V«11t11Ta. 

In 1977 when the co\llr;y created the Tier 2 level of mcn,bcrship in 1hc (etirement system, 

the legj5f3rure cmcted section 31483 to clarify <he bcw-d's authority: 

"Notwir.hs,anding any other provision of low, whenever the govem.lng body of a 
county or di.strict has made ~ partituli!r provision or provisions of this chapter 
applicable in such county or district through lhe adoption of an ordinance or 
rcsolutfon, such governing body m.ay at any time thereafter adopt a fur1hcr 
old.inance or resolution tcttninating the applicability of such lll'OVision or 
provision! as to employees of the county or district whrue 3trvleu commenee 
after ia elvtn future dntc SPttifitd jn the latter ol'dioance or ruoiutjoo.n 
(Emphasis a,dded) 

i. Vp/de: v, ~ (1983) 139 Cal.App,3d 773, 792. 

23 
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2 

t J 

4 

s 
6 

7 

g 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

13 

19 

lO 

'21 

22 

23 

24 

i.s 

16 

17 

"This code sec1ion evideMes the lcgislanin·s intent tl'.at rcti1e111mt boards and boatd.t of 

supervisors arc nm allowed to c~lingui~h vested pension righis rbrough resolutions or 1111y by any 

oilier means, 

5. THE PAYMENT QF 160 HOURS OF ACCRUED V,\CATION LEAVE 
MUST BE INCLUDED IN THE CALCULATION OF FJNAL 
COMPENSATION, NOT JUST 80 HOURS AS DIRECTED ex 
RESPONDENT'S RESOLUTION. 

Respondent's February 6, 1998, Resolution provides only the hours of cashed out vacation 

lca..-e earned in the mcasunng period ar1, to be included in the c4lculation of !incl compensation. 

Memorandum or Undemanding Section 2. ~ubdivision " K." provides: 

"During Cllth fu£!,! year, M employee may rcquc:.st to be paid for acqucd vacation 
in citheT rwo (2) scparalc increment$ of forty ( 40) hol!f! =h or one (I) incnemait 
of e_igMy {tO) hours." 

from ws proviiion respondent ~ deltllllincd only 80 ho~ arc to be incllldcd Ul the 

calculation of final compensatioa. 

The Attorney Unit Memotlllldum of Understandina, Article V. Sec1ion l. subdivision "'C" 

pro vi des in rclnanl part: 

"Commencing Mlh chc p1ty period following du.1 in wluch the employee 
complotcu ten (IOI _years of continuous full-time County service, an employee i!I 
a regular or limxcd-tcrm position shall cam .0962 bo\lis of vru:0Iioo for cach. llour 
of pay during bis or her rcg\114l'ly 1Ghcdulcd workwt¢k." {approximately fi~ [SJ 
weeks per tcari (Note; lbu i, caleadu year • not fllt:.11 year) 

Under aabdlvuioa "E.," a full.time employee with ten c-r more years of filll•time 

contiJ\liOUS ~<:rvise ClIO accumulalc a mMi.aluo1 uf 400 hows of Y~i:Ation. 

Section l, subdMsioa "J.'• provides ia n:lcvant pan: 

~An employee who i! separating &om County service by w-cty of paid Co1111ty 
tetiremcnt may elect either to talce time ofl' foe his or her vacation or to br paid 
fo~ his or her va"'4tion ia a l\lmp swn payrne11l. • 

The provisioll! in lhc Pcrsonnd 111\d Salary Resolution BJ'C idctitical. 

While each calendar year and eac.b fiscal yl!Br obvio1J11!y include twelve monlhs, !here is 

a sig:nifieruu di.ffereDCC to ~ ~ploytt and m~ as 10 "'hkh m.euuring period ,t~~ili:ud in 

2• 28 
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talculating final compensalion. ln fact, that is the very purpo~ recognized and codified by !he 

2 LegislaLurc in allowins, indeed, ma.ndatlng ihat the employee is tllc one wtio sclccu which twclvi: 

J (or thiny•si~) rnonills arc 10 be used in cakulo.ting his or her "final compcosa1ion." 5ignlficantly, 

4 lhe Lcglsfarure did not empower Ille retirement boards with the autllOritY 10 designate which 

5 months tlie employee mQ~ ttse in cakulating his or hec "fi113I compensation." By adopting the 

6 Resolution. CC$pondent has nrtemptcd to legislate an ;imcndmen110 the CERL provisiom. Such 

7 sclion is no1 only an abuse or discrellon. it is clearly wllhout any authority and conlra,y 10 well-

8 esublished law. 

q During any partic11lar twelve mo.~th period, an employ~ with ten years service earns fi'-'e 

l O \Vee ks lia~rion per year.,:, [h11t's rwo hundre<I (200) hours. Ounng thar same twelyt month 

11 period. Otai same employee is emitted, under section 2, subd. '"K"', 10 receive ca.sh p1ymeru ror 

12 one hundred and sixty hours (160). 

I J n .. following example 1$ itlustraJjve: Employee Jo~.,i ~i<»!S to •~titt Ju,wuy 11 1992 

14 He :selects M rhc twelve month period fanua:y I, 1996 - Oecembct- ) I , 1996. Obviously, that 

U twelve ll!Onlh period encompasses part of two fiscal yenrs, July I, 1995 to lune 30, 1996, and 

16 July I, 1996 th.rot,Jgh LJecembtzJl, 1996. D\lnng !he twelve months selected by employee Jones. 

f7 he cashe<l-ou1 160 hours of vacation under the provisions of subdivision 'K." Not only was 160 

18 hours earned during the ''n\eosuring period" (aotua!ly 200 how-s w,is comed) but it we.s also 

19 ta!hed durina the measuring pmod. Therefore, payment for at ICllSt l 60 houn, not J= 80 holll3, 

20 must be !Deluded iii Mcompcl151llion" and "compensation camablc" for plltp<)scs of i:alcuJalUlg 

21 ''fin.al cO!!lpen<:0Uoo. '' 

22 "Fimu compensation' mean, "\he 4vc,ugc: AADWU compcn,ation carnablc tiy a member 

23 dwi11g W',yYf'.ARtleetedbva1nember . . , " (§§Jl462and31462. I.) "VenrMlsdcfllledby 

24 Wtbster's to be a l')Criod of 36S days divided into twelve montru. 

2S 

26 

27 

23 

" MOU, Article V, .scc:tion I, Sllbd.ivision C. (AWU:hcd o.s Eldubil IS .) 

25 
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Sigoi.ficantly missing from the ~taruiory pnivisi1>n il the word "fisgj." Thal absence ~ 

2 binding upon respondent. Had the Legislatu.re intended to use "fiseaJ" year, as the "mcawrin9 

1 period,' it would hAve done so. (See c.& .• §§ 20751 (anac~d w Exhibit 16]; 7.0751.S (,nsched 

4 as Exhibit 17]; 20828 fanached as El<'.ltibil 18]) 

S As can be ~" from scctioiis 2075 I, 20751.5, •UJ<l 20828, du:d 1tbovc, the Legislanue 

6 knows exactly how to designate Uie specific time fmme, "fiscal year." By not using lhe specific 

7 word, .. fiscal" in sec lion~ 31461 , ] 1462, and 31462.5 (attached .a_~ Exhibit 19), (ho, Legislatwe 

8 has forrclosed l!IIY retirement board from modifying the tune frarae wh.ieb 1hc emplo)'ec/rctifc: 

9 selects 11S the period to be used in de1enmining ' flu.I compeos.ation: · 

10 As st;iled previously, the parties agree the Yentura Cowt relied very heavily on Venru.ra 

11 County's MOU. Orange County' s MOU permits cashirtg out of 160 houn in a tlll1!pd3ryou. 

12 Therefore, tbe mM1bcr who sclccis a "rncasuring period" in which 160 houn of v=1ion wa.s 

13 cashed ou1, (or 320 hows in 3 years for Tier 2 employees ) b cnlllled ro have the payment for 

14 that smount to be included in the calculation of final compensation.' • 

IS Rt.spondwt's resolution provide:< that both 61:tive and retired members, along with the 

16 employer, will be requirc:<I to pay rm-cars conu-ibuti1>ns plus the: intercrt to fund the: increased 

17 pension benefit:.. Petitioners a1r,Tce to this princip~. 

1i 

19 

20 

21 

22 

1j 

24 

2.S 

26 

27 

28 

"' Whc:n a mcm~r tetircs, he or she i~ cnlillco lo cash All rcmauung accrued vac,ilian wlucb 
could be up to •00 hows. Under IJw scenario, all 400 hours paid at retirement would., like the 
loogevity pay in lltrm,ro, have to be includcc! lo "final compensation." 

103 
26 
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3 

• 
5 

6 

7 

8 

9 

10 

I I 

12 

C:QNq.us10N 

The V111turn Cour1 concludod its opinion by hold i ng• 
"Nothing In th is r tco rd s uggc,i3 1h"1 11,e bu,doa 011 tht ,oon ry Osc j,u,tifie., 
tilhtr ptrpttuuloa of 11n cl'l'lln<o,,, N)ntlruction oflhe appllcahlestattit e.~ or 
dcoyi11c then pl11intiffs the btrufit of o .. r decmon,"1' 

for all the above rtaSOns, pelitioneis rc~pcctfully request Uus coun. allernalivdy. lint 

issue an alunwi11e writ commMding respondent perform the dutie~ outlin«I aho-. or. i.o the 

ahcmative, ordtt ruponden1 10 show ~use why it should not do so, and thereafter imio • 

peiemp<ory writ commanding respondent 10 penonn its duties 115 de,cribcd above. 

Respectfully submitted. 

REICH. ADELL, CROST, & CVITAN 
13 A Profes:riom.l Lew Corporation ,~ 
I$ 

AULCROST 
16 A.ltomcy for Orange Cow, llomcp' A$$o., Petitioner 

17 

1811\...::,z'!::,½~s~-=--=--"7'""---
19 

20 

ZI 

2.2 

23 

24 

25 

26 

27 

21 

» Vm111ra •• page S07. 
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GOVERNMENT CODE, SECTION 31460 
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§ 31~0. "Compensation" . 
"Compensation" means the -remuneration paid in' cash out of county 
or district funds, plus any amount deducted trotn a member's wages 
for participation in a deferred compensation plan establisbed pursuant 
to Chapter 8 (commencing with Section 183 IO) of Part l of Division 
5 of Title 2 or pu~uant to Article l.l (commencing with Section 
53212) of Chapter 2 of Part I of Division 2 of Title S, ~ut does not 
include the monetary value oi board, lodging, fuel, laundry, or other 
advantages furnished to a member. ' 
Added Stzu 1947 ch 424 § 1; Amended Stau 1949 ch 1338 § I; Stau 19SI ch S76 § I; Stats 
19S9 ch 1184 • I; Stats i961 ch 1852 § I: Stau 1972 cb 1370 ~ 10. • 
Prior Lu,: B~ on Stau 1937 cb 6-77 § 8 p 1898. 

AmendmeatJ; · 
1.949 Am~ndmeot! Added (1) "(a)'" u'1he~begiM,lng c,f the =1ion: and (2) subd (b) 

which re.ad: "rn respect to employoe1 r:f district u defined ;., ,ubdivision (e) or 
Se<:lion J l~, 'ou:ope=liott' mca.ns the rc1nuncrallo11 paid ;,. ~h OU( or r~nch 
o( the d~trict plus lhc 01ooe1ary v.aluc, a:s d•tcnnincxl by lhe boArd, o f boord , 
l:xlg-rn g. l°llcl, la11nd,y, a•d other a.dt•ntagC$ fumbhcd to a member io payment 
for h~ ~mcc,s.'" 

0 

1931 Amtndllleat: AISdcd ' 'and (d)'· aller "(o)" In subd {l)) as a.oded. 
1959 Amendment; (I) Sllbni1u1ed "t\Jld sb&ll not include ttic monc1ary value" for 

''pl\l.S the monetary v&lue, as detell1\lncd by 1he bo.)rd," a.fter "supervisors'" in 
subd (a); (2? deleted "in payme.nt for hu services" at the end cf su!xl (al: (3) 
substthlt,d I and sh.all not ,n.tud•'' for "plwt" 11.fler "::futricc" in subd {b); Md (4) 
de,Jeted ·•u det"""ine!d by th• boud;· !il.fttr "mon,ta.ry value" In tubd (b). 

1961 Am..,..,.ent ~letcd (I) '"(a)" at the beginning oi the ~lion; (2) "c,onlrnlled 
by tbe bolt.ld of supcm1,0rs" a.ftcr "district funds"; and (}) fomer su~ (l:,) iu 

uld<:d and amended. 
1972 Amendmut ( I) Inserted. Lil that which follows "'district t'url<lf" down to and 

including "Title 5,"; and (2) subftitul~ "'but docs" for "and sb.111" t>tfore ''flOt 
lnclude". 

""'11,.. ,. _, ">. ,.,. .... _ .... _ 

.JAMES_MORELL_0364 1•1.4/965 
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PE1'11'IONERS' EXHIBIT 2 

GOVERNMENT CODE, SECTION 31461 

JAMES_MORELL_036S 145/965 
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Comp:nsa1loa Clllll.lbl•" 

iompensa1ion earru.ble" b; :nemb.!r mens tbe av,rage compe tion asdererrnincd by rhe bo:lrd . 

A 
period under considcn,.tion upon the !:cl.sis of the aveng,: numus:r of da~ ordinarily worked by 
in the Sillllc gnidc or class of positions during the period, and at 1he same rn1e of pay. The 

u.tion for any abisence shall be base.I on the compensatioo of the position held by the mt:mbcT 11 
'ginning of lhc absence. Comptnsa.tion, o.r Jr.fined. 111 S«i!nn 31460, tlras hill b,.,,. d,:Jrrud tha1/ II~ 

,;, _..lf "1:omp,rirotion ranrabl•" w/r,n u.nied, rathn ,1,..,. whm ptffd- · . •- .. ... ' . ... 
!llelld.~ Stats 1993 ch 396 4 J (AB 16S9l: suu 199S ,11 ssa § J (SB 226). ! 

• ~ I »LEld=etcU: - •; 

'3 A11>e...t-"'· (11 Desss:n,,icd the fQrmn ooetion to ~StJbcl (1); (2) substitu1ocl " Ole member" for "him" •flcT"l'O<li· I 
,a held by'" \I> s>Jbd (1); u,d IJ) •ddod sub<! (b), :u 
ett A11>tnd.mcnc (I) Oclctod rormer ,ubelivi,ion dc:sipaUcn (&); (2) subtirirutod !he p<riod tor ''SIIAJl t,,: b&""'1 on the 
lfflt>£r.s:mon of the posioon held by U,e member-at tile be&innln& of lbe &tn:na:" w.r " for any 1b:iaicc"; (J) added the 
sr sontencc: ,na 14l deleted Conner $Ubd Cb) wblch rsd.; •·cbl Ill a CQWII)' or the tlm cJa=. u Oellneel by Soction uoio. ' 
unc:nded t,y Cll!pter 1204 QC the 5caNres onvn. and Section 28021.. as amended llY Clupcr43 or the Statues or 1961, 
addition 10 ~ bdJvis,ion {aJ. compensation illJlt bu been ddem:d shall be dccmcd "compor.sa110111:armblc" when u mm, 1 Iller than·when paid ," • " · • • ·• , . · : 

c,t--Suu 1093 <h 396 pm,id.;., " -,, • •· ' 
: CTION t . Tbc Lcg;i:J.orurc hcn:by dt>d.s .and clC>C!AN:S that IJ\e t:.cgimturc, ill cnaa1nc Ibis U I, d- noc ln«nd in u y ' 
.ao..oe, to aa.cc1 Ol;ipter 4, or cbe S~tUuso( 1!19l. , .• 

... , l.1 
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I 

PETITIONERS' EXHIBIT 3 

GOVERNMENT CODE. SECTION 31462 

JAMES_MORELL_0367 147/965 
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§ 31462. "Final compensation" , 
"Final compensation" means the average annual compensat1ori eama-

ble by a member during any three years elected by a member at or 
before the time he fi les an application for retirement, or, if he fails to 
elec t. during the three yeaJs immedJa,tely preceding his retirement. If 
a member has less than three years of service, his ti.na1 eomper1satlon 
shall be determined by dividing his total compensation by the number 
of months of service credited to him and multiplying by 12. 
Added SI.Its 1941 eh 424 f I: Am~aei1 Stau 1951 ,b 572 f I; Slits 1969 ch •16 I I. 
Prtor Law, Bl!.$Cd on Sla\l 1,937 ch 67i §'9 p 1899, 

Allltad,meQC.Sl 
15'51 /\Jllcadme.al: Added "during any thTCc yca.n elected by a member at or before 

the time be files 111 app1icstion ror ret1remttt1, or, if he rails to el~t,", 
l!M9 Amcnclmeat: Added the s.o..--ond sentence. 

JAMES_MORELL_0368 148196:5 
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PETITIONERS' EXHIDIT 4 

GOVE~IENT CODE. SECTION 31462.J 

JAMES_MORELL_0369 149/005 
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§ 31461,1, "Final compensation": Appllcabllity of section ··, 
"Final compensation" means the average annual compensation eama­
ble by a member during anr year -elected by a member at OT befote 
the time be files an application for retirement, or, if he fails to elect, 
during the yeu immediately preceding his .retirement. 
This section shall not be- operative in any county until such time a.s 
the board of supervisors shall, by resolution adopted by a majority 
\/Ote, make the i:,rovisions of this section applicable in such county. 
Added Stata 19'70 ch 316 § 1. 

113 
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PET11' IONERS' EXB.IBIT 5 

ORANGE COlJNTY BOARD OF SUPERVlSORS' 

RESOLUTION 90-1551 

JAMES_MORELL_0371 
151/965 
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RESOLUTION OP Tll& BOARD OF SUPERVISORS OP 

ORANGE COU'NTY, CALIFORllJA 

DeaQR\Der 18, 1990 

On motion ot Supervisor Roth, duly aecondett and carried, 

the tollow1ng ReAolu tion 1<n1s adopted, 

BE IT RESOLVBO this Board dooa hereby adopt the provi$ions 

of Government Codo Soo~ion 31460,l pertaill.Ulg to the definition 

of Compensa tion in the County Ernp.loyees Retiroment Law of 1937, 

etrective January 1 1 1991, 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

Resolution No. 90-LSSl 
.Adoptlon of Government 
Code Section 31460.l 
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cna~rman of the Board ot Supervisors 

SIGNED A!l0 C£R'l'IFI£D 'l'HA'J' A CO?! 
OF 'I'HIS DOCIJHEN'l' !<AS B££N Dl:LIVERE!D 
TO 'l'H E CHAIRMAN OF TliE BOARD 

!Qrlc of 
o f. Orange County, 

J 
Supervisors 

Cc.l.i fornic 

AYIIS: SUPEI\VISOl\S DON "R. ROTH, GAODI IL VA.SQUt?; 1 ROGER R. 
STMTON, :t.AR.Rl E:I'T M. WIEDER A.NO THOM.AS F. 
RILEY 

NOES, SUPERVISORS NONE 

ABSEN T : SUPEfWISORS IIONE 

STATE OY CALU'ORNI A 

COUNTY OF ORANGE 
ss . 

I, LI NDA D. RUTH, Cler ~ of the Boord at Suparvisors of 

Orange county, cal lforn1a, hereby certify that tha above and 

fjregoing Resolution was duly and regularly adopted by the said 

Bo&rd at " :::agul.ar meeting t.hereof held on the 18th day of 

Dec ember, 1990, and passed by a unc.n1mou& vote ot said Soard 

merlbers present . 

IN WITNESS WHEREOF, I have hereunto set my hand and seal 

thiG L8th day of Oeoem.l:ler , l990 , 

tINDA . R.UTTI 
Cl erk of the Bo of Sup&rv.isocs 

of Q4onge County, CaUfo=,tt6 

MORELL_0373 153/965 
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PETIT(ONERS' EXHIBIT 6 

ORANGE COUNTY ATTORNEY UNIT 

MEMORANDUM OF UNDERSTANDING 

JAMES_MORELL_0374 154/965 
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PETJTlONERS' EXHIBIT 7 

ORANGE COUNTY 

PERSONNEL & SALARY RESOLUTION 

JAMES_MORELL_0375 155/965 
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PET[TIONERS' EXHIBlT 8 

ORANGE COUNTY l30AR.D OF RETIREMENT 

FEBRUARY 6, 1998, RESOLUTION 

JAMES_MORELL_0376 156/965 
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BO~RD OF RETIREMENT 

~Q.Jolutlon No. 98-DOI 
loc>tocl by Ille Buro of R•ll,._nt 

, obNary 6 , 1995, Board MHltng 

ORANGE COUNrY EMPLOYEES RETIREMENT SYSTEM 

RESOLUTION 

Subject Actlon Ji the Board of Retirement With Regard lo Implementing Iha 
Ver..-:-..:~~ iJec1sion 

WHl::REAS. O:i 1..Jc;ober 1. 1997, lhe decision of the Calllomia Supreme Court in the 
;as!¼ 1/.entura County Deputy Sheriffs' Association v. Board of Retirement 
::-; 

1.'e:mura County Employees' Retf"ement /lssociallon (1997) 16 Cal.4t!l 
!8:i ("Ventura·) became final. 

WHERS:..£ , ".":1e Supreme Court in Vcnlur-J mandated i, chan3& in tha tnethod for 
:;alc1Jlating ,pension benefits ror members and their beno1tc1anes by 
·P.tlrement ,systems governed by the County Employees Retirement Law 
oi 1037 {"CERL ") 

W~l="·=-.:...s . On November 18, 1997. the Board of Retirement ("Board") of the Orange 
County Employees Retirement System {"OCERS") established an Ad Hoc 
Comnuttee of the Boan) to ana1y1e Ventura and its effect on the 
1elirement system. and to make recommendations to the Board for 
implementfng the mandate of lhe Supreme Court. 

,•;-::°':~AS. n ,e Ad Hoc Committee analyzed Ventura, retained the services of 
independRnt le9al counsel. its ;:ir.!11::iry ::ind nther advlsors. conducted a 
serios of open public hearings to consider the lrnpact or Ventura on the 
retirement system, Its members an<! !heir benetlclartes, tne County of 
OrangP. an(j other plan $ponsors, and -::idopted ~s Recommandatio!'ls to 
this Board on January 21, 1998 . 

.'/H~REAS. The Board of Retirement Is charged wlth the resp0nsibiirty for determining 
•compansalion" ;.nd 'compe;ii;;.tion aamable' for the purpose of 
c;elculaling the "final ~ompensation• of retiring members, pursuant to 
Sections 31460, 31461. 31462 and 31462.1 of the Government Code. 

WHEREAS, The Board of Retirement finds that the proper exercise of its statutory 
duties under the Government Code reQuires It to prevent the improper 
manipulatior, of compensetion (or purposes of determlr,ing compensation 
eamable, and to avoid the artificial inflation of per.11ion benefits. 

WHEREAS, After considering all of the info1TTiatlon available to the Board, ths 
Reccmmendetiona of the Ad Hoc Committee, end exercising its judgment 
rn 1he matter, 

RESOLVED. (A) Th3t tho Boord hereby adopts tho following policies and guide'ln~. 
which shall be separate from ltle Board's Bylaws and the Boti1!9 
Regulations: 

157/965 
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r 
"'"" ........ . ...... , , .... , -;ttl""11J. 

lop,,m Dy tn, Bo•rO of Rttiromen, 
•·•1>1V•'Y o. liil, Boera MHana 

1. Elements to be Included in "Com~ensallon Eamable". 
Remuneration earned and receivable in cast\ (under applicable MOU) to the retiring 
employee during the final cornpensation period for 'NOrking the ordinary lime req•Jired of 
other employees In ttle same gradelr.las.s shall be Included in 'compensation eamable". 
including but Mt lim1ted 10 the fo!lowing ~ems of compensation, and others substantlaly 
similar to them; 

Base Salary and Wages 
Bilingual Premium Pay 
Educational Incentive ("POST") Pay 
Aircraft Rescue Flreflghtlng 
Paramedic Pay 
Motorcycle Bonus 
Emergency Oi$patch Pay 
Field Training Officer Bonus 
Shift differential pay 
Confined Spece Pay 
Longevity incentive 
Automobile Allowance (paid In cash or to extent 

automoblle providod for pers<>nel use and 
dectared as Income) 

llntronn AlloWAnr,.e 
Uniform Maintenance Allowance 
Payoffs of Vacation and Sick Leave and Holi\;lay 

to thg emnt eaml!d (pro.rated on a monthly 
basis), not taken as time off and palTl'lftted to 
be ca5hed-out (pro-rated on a monthly ba5i:s) 
under the applicable MOU regardless of when 
act\Jally cashed-out 

Employee Contribullons to Deferred Compen~ation 
Plan 

'Overtime' required to be wonced that la ordinariy 
wonted by 01he1& In 11ame grede/Glaaalrate of 
pay 

Compensatory Time (it not @)(eluded as •true 
overtlme• (see definition in section 2) and to 
tl'le extent in excess of m1nimum 18(,Julred 
reserve) 

"Ma<lere" Pay 
Addttlonal Con,pensallon for Scheduled Meal 

Periods 
Fl&xlble Benefib ("Cafeteria Plan•) to the Extent 

paid i" Cpsh (applicable lo members 
retiring before January 1. 19111) 

121 

1581965 
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JAMES_MORELL_0379 

Q .. olut1on fio. 98-001 
oprod by the 80&1a of R•tltemant 

, •l>rn~ 6, 1998. Boatd Meollno 

2 Elsmenls !o be Excluded From "Compensation Eamable". 

J. 

Remuneration o r 01her value to the ernpo·fee neither earned 
or payable in cash lo the employee during ths final 
compensation perfod ror wori<,ng the ordinary time required 
of other employees in the same grade/dass shall be 
excluded from "compensation earnab1e•. including but not 
Dmiled to the following items. and others substantially similar 
lo them: 

TI\Je Overtime (amounts paid for working In excess 
of the limo required end ordlnanly worked by 
others in the same graoetclass.J 

Employer Contributions to Deferred Compensation 
Plan 

Employer Contributions to Retirement System 
Employer "Pick-up" of Employee Contrbut1ons to 

Retirement System 
Payo' fs or Vacation and Sicir. Leave and Holiday 

Pay. to !he eXlent neither ea med nor permitted 
to be cashed-out under the applicable MOU, 
regardless of when act\Jally Gashed-out 

Flexible Benefrts {"Cafeteria Plan") provided in-kind 
Flexible 8eneli1s ("Cafeteria Plan") paid in cash to 

the extent paid to members retiring on and 
aner January 1, 1991 

Terminal ("Final") Pay, to tile extent not Included per 
Sec. 1. above 

Expense Reimbursements 
In-kind Advantages (e.g .. food. lcdglng, board. 

laundry, fuel) 
Fees. Licenses, Memberships provkled to member 

by !he employer 

Calculation of •compensation Eamable'. 
The retiring employee's compensation shall be 'regularized" 
to Vihat would have been received had the employee been 
paid tor a normal worlc schedule during the Final 
Compensation Period. The Board .shall calculate 
"compensation eamabte" by creating a fraction, the 
numerator of w11fch is the amount of the employee's 
qualifying compensation and the denominator of which is the 
number or ordinary work hours for Which the employee was 
ac1ually paid, The Board shall multlply that frac1lon by the 
number of paid hour.; ordinarily required 10 be worked by 
others ir, the same gradeldass, The result shall be the 
retiring employee's "compensation eamable" ror the !Jail 
Compensa~on Period, 

159/965 
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.JAMES_MORELL_0380 

P•t.o.lUtlc,n Mo. ,a-001 
pt«:-d by u,a Soard o l ReUrom•nt 

,-. .. o ro1,y 6, f9981 Soard MHUng 

AoollcaUon uf Poltcles and Guidelines, 
The Boan1 st,all apply these policies and guidelfnes to all 
benefit payments to mo111bcr.; and their benefil)iaries due on 
and after October 1, 1994, as requested by members retiring 
before October 1, 1997. and automatically for all members 
:etiring lherea~er. 

c.,11anges in Contribution Rates. 
The Board shaU calculate on an actuarial basis the effect on 
1t-e retirement system of any increases in anticipated final 
compensatlOn going rorward. and shall adopt appropriate 
adjustments to employer and employee contribution rates 
effectfve July 1 . 1998. 

Arrears Contributions of Active Membets. 
Tt,o Board sl'lall determine the shortfall . If any, in (1) each 
active member's Member Contribution Account, ;md, (2) in 
lhe future. the Member Conlribution Account o f each prior 
member retuming lo active status who wishes to purchase 
prior service. Effective July 1, 1998, the Board shall collect 
the shortfall by a lump-sum payment from a member. or 
through an extended p:,ymeflt progr.im amortizing the 
snortlall over a perio::J not to exceed fl\le years. Any 
member who is al!Owed to extend the payment of arrear.; 
contributfons must agree to loll the statute of limitations 
provided for In California Coc.1e of Civil Procedure ~ct.Ion 
336(d), as it applies to Board recovery or arrears 
contributions, during the period of any such extension (such 
agreement shall su,,.;ye any revocetfon or the exiens1on). 

Interim Retirees' Fin;il r✓ompensation Period. 
The Board shall permit all members retiring during the period 
October l, 1!?97 through February 10, 1998 to redesignate 
their Final CompensatJon Period by no later than March 31. 
1998. 

Arrears Contnbulions of Retirees. 
To the extent there is a shortfall in a retiree's Member 
Contribution Account, the Board 5hall collect the shortfall 
l('Om the member, eiltler by payment In full, througtl a 
voluntary assignment and offset from the retiree's past-due 
tenefrts-, or through an extended payment program requiring 
full application of tne amo\Jnt of the pasr-oue benefit check 
payable plus not less th,m 2/3 of the increa.se In the amount 
of each lutul'$ benefit paymont unt11 tho full an-eon. 
contribution has been satisfied. Payment or satisfactory 
-arrangement for payment of arrears contrlbuUons lherfW 
shall be a condition precedent to !tie payme'lt of any 
1ncrea,ed bel'ffi'OAitsoa retiree. 
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RHo~tlon No. 98-001 
!opted by th• Board of Rtllt11mont 

• 1bnia,y 6, 1998, Board Mttilng 

g Claims Procedure for Retirees: R~la.dalion of Benefits 
and C'ontributions . 
The Board hereby d irects lhe Adminrstrator lo establish a 
claims procedure for all e~lstlng retirees who Wish to make a 
d afm, for the purpose of facilitating adjustment of their 
rnont11ly pension benefits. The Board shall offer the retirees 
lhe opportunity lo have their fln::11 compensation 
recalculated, arid have the Board calculate boih the 
additional benefits, plus interest, due 10 them ano the 
additional contributions, plus iaterest. that the Board must 
collect from them before they are en1itleel lo receive tho 
rrtcreased benefits. Adjustments 1n benefit payrnents due ro 
retirees shaU be paid as of July 1. 199B or as soon thereafter 
as the retiree's claim car, b1t p;ocessed. 

10. Telling of Statute oflimilalions. 
To lhe extel'lt lhat a lhree-year ;:,enod o f limitations for 
commencing legal action under Seciion ~36(a) of tile 
California Code of CMI Procedure shall be applied to the 
claims of any member or mambel's beneficiarres conc:Eming 
lhe calculation of such member's compensation eamable 
under these policies and guielellr,es. the Board hereDy 
agrees to loll (suspend) lhe running of such period of 
limitations for tho period October 1, 1997 to through June 
30. 1998. After June 30, 1998, the running of the period of 
llmi1alions shall recommence. 

, I . Member ond Sponsor Education. 
The Board snail make available to all members and plan 
sponsors these policies and guklellnes, together with 
examples of how these policies and guidelines affect the 
pension benefits of typical members and their beneficiaries, 

~ ESOLVED, (Bl That this ResoluUon shall be effective Immediately upon adoption. 

I hQreby certify that on ihe ~ day of ,h:'01r'u,?n.(1998, the Board of Rellremant of 

theorano• co,oty Erro•t2""7~"" "'''"".,.RM•~~,. 
Ra~. Fleming, set:fif{tio tne 
Board of Retirement 
Orange County Emptoyees Retirement System 124 

.JAMES_MORELL_0381 161/96 5 
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JAMES_MORELL_0382 

PETITIONERS' EXHIBIT 9 

GOVERNMENT CODE, 

SECTION 20636, SUBD. (G)(4)(F) 

162/965 
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\Ml _,, •"IUt'NI\U,l,,WIMt\.l.l,M9, .,\i~••~-• , .. ,. \oVUt~U.M ~mJl_u,c; \\II .i--. ... ,., -- • - • • • • • , • • , .,. 

monthly 001Df;,e1lu1ion. &S deitm1inal by lhe boud. Lll)(XI the b:l!is of the &l'ClllJC rime pur iii by mcmb<n 
iu Ulc sa.n,c 1l%O\ cbn of m,ploYTJlCIII and U ib.c .. m. 1111 9&Y, &lid ls «llllDQled or the PlYTllt• aod 
.si,cclaJ ccmpcu:11 .. '111 o( \hi member. Tho comp ult.don (or all) """"~ I>! l mcmb<r ~ be bdcd on I.be 
COD>l>C!lStlion efflllblt ~Y '1im or lier n lhe l>e8miint or th~ .t.acc aod wt ror liro.t p«wr to -• 
.!Ult .seivicc slu.ll bl! IJUcd on lbc campensatlon eamablc by him or lier bi !he position 11m bdd by blm 
orhe.ri.at.ba1S1iil.c.~ . - . .-: , • . : .,, .- . 

(ll N<lt'Mth!<Dnd.i:ng subdivu!on (bJ. ''l"')Tll•e' Cor ruu,, """'be"' mt.:1111 the &\'eRIIC 1110111llly rcmuncn­
tll>O p>ld in c:di rut ol fund< paid by the empl")'er 10 dmllarly 5iw.,t<d aicmbcis ol Ibo..,,., 1tQ.11> 0< 

class ot cmploym,cnL i,, payment for i:bc member' s ~ or for ti:lu d1Uin1 whic:b the mmibcr is, 
e:r.c,ued rn... -,rt boawe ol holidays. Jict. !Mw,. ,_.uon.. cdmp liDa lime o«. or i....., oC at.,,,cc. 
"Pa• nu," tor .5Z>U """'1 bom mall [l)cludl! • • • • ' ' • 

IM • ...,._., ded•eo,d 6- a 1110111ba's.11laly lot uy olLbo !oU0"ifli, ,. 

(i) l'u::c?tioa U1 • dc!cnw oompcn111d01' ji!'a,i ,sul>lisl!cd pum,ain IC O>apm 4 (c(lfflfflct1<:mti ..;,h 
..5c:c:Jao :999!-) of Put 2,6 • • • , ·• .: • • ..-.!.."\ • •• • ., 

,"il ~ for puticiralion i11, a ~t pLia !bat.,,._ ll:c: ~~ of Sb:1io,, ·.iot()c) qC Tuu 
.:, ,f ,u l "• ltd Slal« Coi1. . .. . , . , • 

.ii: P>)=t iDJD a moccy p\ll"chuc pen:iioo p1aa lllldlJUSl ma, lllOCIS lb.e ,oquimnmcs fl Sct:lioo '°l(a\ 
'1 rdk 16 Qf 11• l!luUI Slam C#tM. • • . , . .• , ' • ~ , 
Jr. P.,.r.:;dpulon iD • 8eociblo bene&is prqp:>.a!. .. · , , •• • · 

1t Ally e-puca, lA c:ub by tbc moo:,bor'• aaploJ'Cr to """ od.cr tbu .,. copbJ- ror lliD P"'l"""< c< 
~, ... OllllUlly -·~· ro, • mr:mbor Wida Ul IUlllWI)' pla.o cat m= .. lb,: n:quirtmcnts "'s.,,. 
:a, ~031b) ot Ibo [ntun&J &v.nllO c.odc. . '· ' . 
C. EmplO)'er ''pick. ~If' Of c:ncmber caulfblltioffl WI meets tile n,quirom.mts cf Soc,1~ •14{111(1) of 11Ut 

:6 •I th• Unit# SltUa Cc,u. · • · 
!)) Ally dlsa.bllliY orW9~' Wllll)ell,SIUOII gayment:1 to lillCIY ~ iD ,cc.i,rdan,;:e ~ Scti011 4800 
,l Ille uhor Code. . · , , • . . · • 
(B) T=porvy LD<h.mli>J dls>bili1Y~ pur.ruut 10 Anide ,_ (cocn=i,clna with Sor:ooa 1!1169) al 
Clup1..- 2..S oC P.n l.6 , . • 
(F) "'1.y otbcr po,romis !be bc>atd .,."/ de1<n>.iao to be widiiD " poyn,~." 
(J) NonlillUla.llllinl SUIICIMlion \C). ";,peci.11 CO!D~IIOO" fer !DIS monDoon lllall lllllD Ill cf Illa (d-
~ . ' . .. .,. " 

(A l Thamonowy~ue, u dc:!atnmed l>y Ille bo11n1. oll!Yfng q~ ooad, fndgin1,·~·bWld,y. ud 
«be_r advaa1tps of uiy na1UA fwui;lic<t a lllmlber b hi, or hor cmp!O)'O< ill Pl71'1""1 for tlle "'-ba'J '"""'ocs. .. 
(B) Aoy corr;p,:n.stion foe l)mormlng normally "'!ul1'!d dutiei. Aldi &a bol.my· piy. kuoa (rot dlll>!S 
pc,r(ocmed"" rquar Work .lb.ill). cducstlonal ir,c,c11tive p.,,, mainttmao.c,e ud nooaash .,.)'lllentS. OOJt.d­
clan ~- imrb:mansbip !llY, 1-nl pay, motorc)de IIJ.Y. panm«tic pay. MktltiiCY modlol U:Cbnlciul 
pay, POSI' artillc:t!c l'l"/, and 11pUt !d!ift diff..,,.thl. •· - , 
(C) Con1po.-c:ioo l'or ...iro,,,,._ ~ M prouiu,d lz, s.rioa lfJ6JJ. 
(D} Any otllcr paym,::oi,i the boald may tlc1etminc to bo wiillill - lpd>l c0111pocuo.ri0t1." 
(•> l'ltiehct ''peynio" IIOf ''ipocial COID~tio." Cot &1&1t mct111ien '11&11 Include i.Dy ol I.be foUows; 
IA) n.e pNMllon ~ the mu, unpJ6),c:r ol &II)' mocllcal or bospiw SCMoo or can, plan or lnswuioc plo.a. 
for ill i:mployeo9 (oilier uw, the PII~ <IC UUluity COl\ln~ .. dCICtib<d l>eJqw In tlw Nbdivlsic111, llll) ' 
c.ontnlnllica w die employer to mm Ille Otr:nllMD or c:ll&r&!! ror s,ach a 111.uL ot uy PlY!l!CDl lllto • Pih Uc 
6.111d to 11!0'ltd& lxallh 11111 Mllllte bmidis tor employees. , • 
\D) AAy paymm• b)' the ,uhl omp1.,,..,. r,I tJie ..,.pby,,o pomon al u.xa uneom by lb Fodiftl IAltJ.r • 
..,.,. c-ribucloo ......_ · • 
(Cl AIIIOUlltt nae aw..111.blc ror l)'ymont oCsalalla and t11u are evplicd by me c,uptoye? ror tho pw,:b.us 
~~ coa~ ~ucll,:is w. t!l&t l?lOtt _lb&r,,qulrcmcnu ClC Sa:doo ..OJ(bl ~ rile f.cm:mal Re-Imus 

(D} AIJY teaeAts paid l)U!'SIW.1t to Anlde 5 (CO!llA\cncilla with ~OIi 19878) Qf Cblpia z.., ol Pan !&. 
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(lll Enipioycr piynontS 1h11 trc 10 be cfl;dirc,/ u employee conrnoouoru ror bcne61S pro~dod Dy tb.: 
•:,>1cm, o, r --toy,:1 inyrncnrs w1 are 10 Ile cn:ditcd 10 c• ·oyoo •cco~csu, <kfcrrcd componsauo~ pl,ll>t 
provldc:d. t 1hc. am91,uu,s:clcdur:tcd Crom a inaubc.('1 v.. ; for p.\J'Tfap.i..uuu Ill • dcfc.Cffd conipauatfa~ 
pU.n &ba.U l\O"f be: G(;,naic,cid to be,; '1cmpt·o)'l-1 p.lymc:1n.:s." 
(F) P• ymc,nu rO: ..,.-, ,..""'""'- sidt Jca,e. ur c-"""'"-IUI& tialc o«; whether p.id lo lumn :Nm o· Olherw'isi:. ' ' . ....-r-~ --,. 

(0) lilDI >Zltlcnn:n, µy. , • . 
(Ji) PaymeotS for ovenlalr, w:Jud!ng ~ in Ucu Q( ...,.d.,.. er tollaty. 
(I) Compeng.1100 fQr 1ddlliow .ruvia:s cuui.do n,gµ!at duties. such u sundby pay, caJJmclt pay. cour 
dijl")I, I.UOWUICI: for auiomobiles, lDd bonwra Cot duUcs pcrfomud al\er lbc mcmbet's •~ wo,1c ShJJr 
{I) ~OWIIS ~"' a"l.llable ror Pl}'lllelll of sil.arlcs &11d wltich •~ applied by lbe aployer for all)' of :11 
folJov,,ng: • . • ' . 
(il The~ of a rcti=1 pl~n whltb rn~ the rc,quirrmcnu or So:d~ .COl(k) o(ilw Z6 ef I.II 
Unlr,d . co1.. ., .. • •. 'I .. ' 

(jj) hymau iii.to a moncy'J)WClwe pe,isloo pbn ind tnm 1lduch .,,.,.G Iba reqUlter,,,nts ti. Seclloo ,o IC• 
o( Tip, Z6 ,{ tit, lJit/ltd S14/a C""- , . • ' . , 
( K) ~=.; RWI: by the employ.,- 10 or o;i bchall ol lls C1D11loyus· ,..t,o ha"" clee1cd 10 ba c;cwomd b)· 
15a::bc l>o:rdlS pn,gnm. when> thca pajmcnll rt!ect amow11s 1h11 ex<oOd the tmp?oye<'s Al>ry. 
(L) ,\ey ac!et p~)'llleOCS the IJoud may dclcrmim .an: net ''payntt" or ""l'C<l&l Compc!WliOII." • 
( ! ) It~ pm\is!oru of ills subdMdao. lnolUdlag tbt baA.td'.-demnJ.nu loru pumw,1 to S\lbt>ilhjraph (F 
a -;,:,r.liT2Ph (2) iU1AI lll•n111nph (0) of para,npb (l). are in con.ilia with th!, provmms cl 
r::c::,or.andum or omdCIS!Ailllll)& rcaclu:d llUmwll to ScccJon 3H,.s ar 1560, rbc memora.r.dum r 
~dlni· s,aD .llo coollO!lin& 'llilhOUI (\.nher lepalivt ~ acqii that tf tbc plOII\Slons or 
:.:::on.ndum or w4t1$!&11dlug r,qulR tbc expendjnuc 6f t\lltd.S. I/ICll!C pttmliolu Wll l\01 become d'« 
!l\e UA!ess •pprovcd by 11lo ~laiuic In the Wlu.d Budgtt A.a. No memorandum or unck:nundln 
r-:a.<r.:d pum,a11L 10 Scc\iOn J S17..:i or lS60 ,nay Cllcllldc from th• defWtion or either "poynite'' qr",pccu 
c:ep<naliOll" • met11bifj bo!lesalaly pt.)'OldllS,,,. p•ytlltll1$ to.r ~ C!Ul'il\g \1/1\lch Lhe l'llffllbet jje,,c,,sc 
.:an <1-011: bei::auseoChol~ 5i" leavt. vacalian. c;ompcns:a\lng mi or. or le.lYJ! ot aDsencc. JC :mi llerr. 
r:l compcnsadoo camable are laclu4ad by 111ano,...!OJ11. i,C u.u:lc;sunding as "'p,ym11• or • •pcci! 
-""lpcnsiUOO" (<1r ruir<mctll pwp(IIIOS , •• ~r..d aJ>d liiglter "'=•ion m1ployoes pumiaru 10 d,· 
fU1!RJ>b, the Ocp.nmau oC l'cnoancl hmullWmdoo or 1bc Tn>loc:s o( lb<> CallComla :Smc Unlvca!r 
si.t&ll ot»oln • pproial fr,,m ·'" boo,d (or~• lllclwioa. ' · •. · '" ''• 
(0) (A) SUbpanJIJlp~ (B) or p,nap-apb (J> Dlf Ibis 5111,cuvision pn:scrlbcs 

0

llla1 com9cas111Jon r:tlllllb, 
bzcJUdc:, o.ray <Clt!lpC'IIS1loo ror-pq{orailnf nmnaUy n,quirm dune:,, a.di .. lio!Jdq pay, bOOUICs (ford• 
Iles penom>ed c,a ~ wodc .sbl!t), ed~catioaal lncau:lve pay, ma.f.oceAUc:e UC! nonet.SII S-)'1'1111111, Oil 
or-ct.us ~y. m.atla1'IIWblp P"J'· bawd pay, l!MllOreyclc pi.y, panm:,(!ic pay, emetgclcy medical ICl:IU>o 
di.a pay, PQST ~ pay; and .rpll lhllt 4Ull:tmtlal; GIid lllcludos '!"fflpem:ld~ ror llnl!ortDI, t.lCCf 
~ pnMdcd In &d.orr iom; ud Sllbpanpa_pb (I) ofpanag;npb (~) adudc1 r10111 ~pcmu lon camab 
c:oaiptflsat1011 for l dqldbn&I llilfYlc:es OUIS(U ngulat C!Utlls, Sllcb a, mndby ~y. c:allbtc~p.oy. com dur: 
IIIJow-,,ce (o, au1anoblle. and baau,a tar dudes pcrfO<)llal 11\U rqwar Mlf1< 5111n. · .• ,:. •. , . 
(B) NnfMtlULllldiag subpuapaph (A) crf-thls pan grapb. llllt Otplnmenl of Pemft11el AdmilllStrllk 
sball dctemun11 wl\ich P&JllJl'II.S llld ulOWUICit:S WI · ~ paid by lbl: 1.1.\IC cmp)Q)'U sbUI be COll3idm 
c:ompqi.satioa for ~ircm«>i p"'1)0eC$ (OT UY mtpl<J)W wbo eilller is Cl.duded frt)QI Ille ddinitiOll er, .. 
anploy,,o in Nbdi'/\SlOII (,) o( $e(iloQ U l.S, ar i, a -o=IOClcd clfk:er QI ecllpl<IY'O o/ ll!Ce:ttcllti\'t' we 
rl ,o-.'mUllcoc 'l\lho is .1101 • man.bet or Ille ad tctVi«, · · 
(Cl NocwitlUWJdlng $Ubp&ngra~li (A) el this pmp'p4, 1he Tnist""' ol tu Callfonliia State. U~rs:! 
mall dctermille "'1lld! payn,.cn II and al10wu0CS lb.al - p8id by I.be lltlllo::s ~ be cO!\Siikrcd con:pms 
QOC .for rr:wi:m,n~purpaa ror 1111Y llllN&eriaJ rmi,loy,,r. u ddln«l ln rubdlvtdon (I) ot Section ~!62, , 
~emplo)'ocaiddned ill Secti«IJ5I03. . . , ... · 
Ad<lcd Soll 199J cl> 119'1 t 6 tSII Sl>. _.,. /uty 1. 19,,,. u Oov C I lOC>lJ, ~ ~a 1195 di 179 f I C! 
'41 >• A4laldod 51:au 199, di U9 f 10 (SB 791 ~ di UO I I (SB u,} lei> I.JO ,.....OSI, ~ Uld rmuml>cnd 
3taa IW6 clJ l'llO t I (SIi Ill.I?). 
Edllot'• >l• t--.lUIJ Im cb 379 f t a,i,qlos , plnill-. Tho am~dn,m d. <iov C J l0ll3 C1llct or 2) .,.._. 
m:r c!J )7P's _..,_, °'°"" C I~ • Co'! C f U.U6. ·, , ... 
'l'o....,. 5ec:dt• - . . 
Tocmer f ~-,Jot •• U.O p_ l _.,.., -,#llll $1wo im di '79 f i UM! "l?"'IO<I Sib l991idt 91>611J, 
4 frr DIC: 
lffl •n::cdetllll (I) A.d4o0 ", ml U liDIRli by liel:tl<>A lt7U.:i- la IUlld (•i (.Jj •-""'---°'"' 
(c)(l): ()> eddcd "&11" ln ,ubd (cl(•t. (4l ..tdc4 •--..,....._, toX\l&QO C•l(ll< Ud C!l #,ft•- •-m, 
.,jot,duU<s'' ~"j<b IUllilo.ridos'"lo. !b<CIIR _ ;_ .t.culd(,)(ll; •od (I)- "c(OIY'_...,5- u lh,e..,; cl..,hb 
i,)(l)(l!l. (Alo.,,....,.od Su .. 1o!lJ ,.1, ~ --•ou.,-,J.,, u •.,.. prio<to •~.This-...,_...,_ 
i,y "'••l.lu wow. ell 119. Sile GO¥ Cf 964S,l • 
l"6 .\ ;t ;11~ (ll lullrill(tod "$ecuon 217'U. filr "Soi:tiac 217SlY lo llltd (1)dl ) a,1111iul0d "Soction lll60 
IOI' '- lOIStr lluut,d (cX4l I)) JUl>ajtw., "Socdoo lOl ct JIii· o(l111c 29or Ult UDilcd Saia CO$" (CC .,, 
Fa.Ir Lobo, s..- >.ct tl9 U.S.C. Sea. :Ot-ll 91, ...:llllliW"' IO .. bd (cl(6r, i-) .,_,._, ...a.I (I) llT t 1) ddc<blJ · 
DMsina 5 cf mlo 2.· a< lbewdola.hd (gl(!)(AXl):(b)..-.U~ 'Tille l6o( lllc,Uoltol SWc, Code,"'"' ~''""' 
Jtcvc,, ... c..u• ..,11,..,..,lt ,p,.,.,.. ud (c) i..l.,i....,. · -106)2" fo, - - ;oou.1~ lo. Nhds (,KJ"~C) • 
(a)(6)(A), 127 
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4 206JIL '"C I ~ , . ' ... 
l\:J _.is tM ,..._ ._""P'.,._tion" "-the raTIIUl&ratloo pt.id Gill o( l'un<I$ COIIINU«I by tho employer' 
m ~ i:ar - -=-et'• _,;...., por{ormed dl>rinc aonnt.l "°rlcial bow,, or for omc during "1>Jch 
11>< __ ,.. • - -• leoc, ""'"' -... o(! botl<lll)'I: ,Ide lea...; lndusu w d.istbllll)' le&w, ~wing ...tild>: 
•-•-· • _ ts - •• Scc:doa •800 utd 4850ol l.ll• LabnrCod<I or Ankle• tccmmcociDg will\ 
S-.... ...,_ .COap<,,, ~$ ol P•<1 16: vo.,.liOf\l """'~•••ot•ry time oil; or leave of abac,,c,cc_ \Vbca 
- ---•• y wd 10 the l>ovd, ~ ..,,ployor ......U W...llly U.C .,.,. pu;od L ... ..,t,)d, lho coa,~. 
- - - ,_- o!. ~ n:ponai « paid. Con,--tJon...abe repoMd i..-rcl.t.aoc vrilh 
... --as,-U DOC Cltooaf "°"'P""'"UOO! MrUble., U ,ldoal ID Scotlot, 20636r ' • • :, c .. • 

---- ak?"I'> t1 ($8.S.I). · ,., • - --'"' ' _.f llleila s::zala.r 1op,au1 0ov C jWIO, .,.,. •- Swa 19'.leb IU f I,.,,_ S<111 l949 di J91 f 17, 
- a!J d =zr f I, s... .. lllfl cb 1000 p , opndw ~ I, 11161, $\au, 19?4'da 1177 I 2, a1oc11w Sq,-• ~~ - - ,,,..,.., ,u, ,.-~ -•1'9t<IIYl'>t 1, .. ' . 
~ ' • • • ;. • • J j • • ,• I I . ; ' • -• \ 

--0,,.Cf -.u --1 Ji.ao tffld> li,T f 1 • : : f;\· : 
•-..an,Qa :m cll l1' p- , 
as;: ! ~ ls t&t tDIAI II( -t.e 1.As,,1U1n Ill -<tloJ 111111 .ct t1> _......., 1be PIIWo Employ-.' R-t Ltw U111 
--- .. cos..c-p~ 000 ~·-Pnsnmtaorder 10 Odllta10 «lmiDillnuoa. l1 II-- """"" or lbe l.<p,lot.R lom.lao&IIT ...-cm dMoF lo Ibo lo•. Thua. ii. lo tbccpiDloa ohoycoun o.-.dmkibcn-
- ._, • dlt'.-1 -,JI l.l>dor ""Y P""is;.,.., ol P.n l (-J .,;u ~ 1.00DOk <,< Pu, U (-a 
...,_ 5oaSoo !1750) CJ{ t)/vllb, j ofTitle2 ll'd>eOcM:mmeD.1 Code u ad OIi °""""bet ll. I~. ""1ld act'W' i-,,_ 
of l!ae-a' tAll1c,. Ibo~ u "'"'4 a, 0-W Jt, 19".tllollbl lolJ/,,,,od lAdU..reJll .....U llacat 
-=-:I<! II.Iv, - os D«mlbu JI. lffl. Flll'lhor. It ii tbe lnwl,c .C ll>e Lq!ol>i,ue we 11C1 ...,.. • ~ rlst,u wa. 
a ""!' """'"""· - pmo,,. CV _,.,. .... ffllllllw u I nouJt ti Ille - "' lhls aot. No p1V¥i11oft ol lllil • 
IC <U Y be bllCJ'!IRRIII 10 -s U'/ ..., 01 l4tlll)ooal fllj!I, N9 - QC' - - - ~ IOI !11111 \18 - lll .., ,,r ~ oftJlll 1,Q. • • - • • • ~· •: .. 
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I 20636. ce...,..n,,ntoo QU\l&!>I, by mll"tlntor 1)'11<111 mtmlW 
(aJ "Comr 11rone,m;ibJe" by• 111trnbot rre111.'t the pt ·e and '4'C'<t.:il cc1J1pe11$1tlon or tile mcmlier. 
delllled by . ...dl1i.';:oos lb/, \CJ, lllil (g), aad M lirnitttl ~- »dDll. l;J751.S. 
{b) (I) ''Pl)'r.llt " m= the IIONoAl'U\Dlllhly r.llC or l'QY or t,cui:·inyo(tht member p1id In c:a,l\ to simi.1.1, 
siruared members er lllt.l'll1l• group or ch.s:g or crnplo~en, !or 3ervl0e:1 ltndcrtd on a fiid,rimt b.l.lu d1. 
ing nom\1.1 worldnr b!Nll. "P1yn1.e" for a. rncrnbcr wllo b cOI w ~ SJOOP or clan mcar.s u,e munlhly ra 
ol P•Y or tu: P•Y d: di, ,fllC'llber, pold in a.sl1 and P'.111U&Dl to publicly avoil&ble ~y ,c,bedul<:s. r 
"Cl'Vicx:, mld<ll1:ld a, • fllll,umc t,o.,,, duru,g nomw ""rtiog hnurs. sub]oet to the limlt.atioM of p&nrra1 
C2l or subdi,'t.;011 (e). • 
{2) Th• c""'pui,t.io,, for M)' J.,.ve withooc poy cl a """'lber ,ball be~ oa 1be ~•;"" ....,...t 
by him or j,e,- at ~e t..g!Mlng of !"• ai-.ca.. · 

(l) The W@p+.1"1\19;0 for rim~ prior to c:ow:ains ~tate: ~« .:J:&al.l t.,.; bia.,oJ. on the C'QW}'cn.,nic,n Q~t. 
by hlm or heir io &J-.,c pOGtuoi:a. lits\ h.cld by tum or bu in, '1atc :.crvitc. · 

(c) n l spc:,cw """'J)Cl)Sltion of • member lncludc any payment rm:lrc:d !or spcci&I & bowled f 
abwtici. .. .,~ u.,p,mc111, "'Oml3)':! or hou,s, or t>lllet "'°ti< c,)Clditioru. , ,.; • · 
(2) SP<'O~I comp:,,.glion·sllaJI be liml1o:l·10 1luc wbicll ls n:oeivcd by a mc11bcr pUJ:<wll\t m • labor J)<)lf, 
°" aill'C"'a>t or u otllOl"M!le n,q1lln,d by rurc or red era I b w, 101Jirnila tly sim• ,cd members of a group 
c:w:s a' empJoymCllt lbat is Ill addition to payn1e. If ..i u,dividual is nor r,on of• gRll.l'P or class. ._, 
orrvnwl~(I wJI be lllnlu:d to tbal IMl.idl'Chc bot.Id dderminCI u nooived lry <irolluJy ~rmtod mcmbo 
ill the do:scsr rclar«t ~~ or cws 1h11 I., in addltlm1 to payraJc. subjoct to tho lil11iutiow ol pinrr.,J 
I ll ai rulic!Msio~ le). • : . . • · · · • 
Ill Spa,W ec,m""""",i"" shi.U 1>e ror .,,_;°"' nmd.ere<I duMg aormal woridJ>g bows an4, ~ r<i><>n, 
to tho boon!, lh• m,l'fo)'lt dwl lc!eatlfy !Isa poy perlod lo \Vbich lhup•cial •qmpeo<atiCI\ ,..... .. .,,ed. 
:41 $pc,ri1l<anJIC""'l1on rany Include lhc full moncury ,,.Jue or nomul concribudon, paid to ohc oo, 
Ii)· the employer, en beJwf or the meiabtr uld puman1 ID ~dc11 10691. pn,vidod 11\u the anplnyc: 
labor po~GJ or llP=1JCOI "P""ifu:wlly Pl'IMdCS tor tbc iot;lwjo,r o{ ,be oomuil COl)ll')OllUOQ ~..,, 
oocnpcnsuion c:anubC. '.Al'.l . ( •.• : • r .. - ,~:.1. 1,.. .... • • • •· , .. , • • ' , 

(! ) The moaelal)' value of uy socrvicc or nonca.111 •dvan~p fumisliod by the employw to tbe menbt 
c.tcepl as apr=ly. ar.d ,ixcifidDy proviled in llli pm, shall DOI be .sp«W C01tlpcn$1fJon unless "'gu.! 
ti!ldf pron:111lp.1cd by lilt: bO.lnl ~Y c1etcrmillc-thll valw: 10 le "special oompenS1ttic.u.'' • 
(6) The board shall p10mulii1c rtp.1l11Jorn tl!a.t dillne11e mort <(W111olly IUld udusivtly w!ut CAn<1ftu1 
"s,,c,cia.i ooml)CllSltio~" u wed in thb moo. A U1Ji!orm i.Oowu,oe. tile moncwy vulu. oC anploy, 
pmvido1 uniforms bo!idlly l>IY. a.nd ~rcmlwl, pt)' for lloun wociud wilhln the norm.t.Uy .scho:lulcd 
~ v«ltlollg t,ows lllal are in eit=~ oftha :111111110ry matilllum M\rkwl>ek br \\'Ori< period ~PFliCII 
to tho cmployoc w,Jcr .f«rlo• 101 a s,q. Qj Tiflt lJ af I/rt llnit,d St:tJa C:oh d\lll be included u$p<C 
amp=sarim, and appropri.ltcly ddinal In tho,e n:gulation,. " ' 

(7) Spoo:w <ompcma!i.oo d- not lt,clud• ,uy ol lbe roUowillg: 
(Al FlnaJ ~tlcmou pay. · , . 
<Bl ~ymen~ m.tde ro, adclitiorw !l!f'ricc:. rcndero<l au~ of 1¥>~ ,..,,king hours. whether paid 
lump $\UD OT otllC'(MI'. · • 

(Cl A1ly olhcr 1>1)mc,11s Ilic boo.111 hu nor tl!imlalivcly dete1111la<d 10 be spo=I cClffll)C'.1I.Sation. 
~di NONilhsw>dillg ant achu 11mvisioft or la.,, paynte ud spec'Al ""mpens:atl<ln .<chedu!,o, onlln20 0 
or <im!hr c!oc<IJDents<hd) bt pubUc ftOClld! a..Jb.ble Cor ~ubtl, i<mitil\y • ' 

1 3 1 
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PETITIONERS' EXIilBlT 12 

GOVERNMENT CODE, SECTCON 31460.1. 
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§ 31460,l. Repealed by Stats.1992, c. 45 (S.B.193), § 1, ef£ May 11. 1992 

Hi1torical and Sto.tul.ol7 Note, 

The reJ>Oa!Ad. 1ec:oon, added by St,ta.1~90, c. 1'2 (A.B. 
31~6), § I. pro,1ded; 

"'Compensation' shall not incl11ds employer paymentll, 
:r,ciudir.g cub paymlinta. mado to, or on boilal( Ott, their 
c.mployee11 -who have elected to partidpitc m a rlailile 
:>ene!it.a progr.im, whore those payments n!lect UIID\Ultl 
·•a· o:ceeris [co in c.ba11t.end copy] I.hair emploYffl' saJ.a. 
=--

~..:! secUon ah.all not be opuative. in any CCWlty until 
-;.:.. ::me the boud or &upervison allall, by rt10lution 
b"•·;;rd by a ~rity vo~. mAku fall!] thu ~ctibn appU­
=·.-: :.1 that COllllty.'

1 
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A. 

111.T t:C: ~ 'Ji t 

su:~ c:-: :.: ::-.e :~::e-nt ·tel\!.cle ! ulec~ a ncs ~,qu !at tnn~ 
es:-.s.::: : 1::~: :.; t!':.1 BoarC.. an ~nplcy~e .. ho t.s .su tho:-i:: ed 
:: .;~-t J ;::!.1: a!. t 1-.,tcl'l\ob~le in ~he pe-rfo("';ftdftcc of !iu.t:.e:3 
r~a __ ~ t ;t- ~ :hlr~y-nlnt t 39• ce nts pee ~1le !er ~i l •~qt 
::~.-,;. ;-=-~; ea~t il\0~~~11 ~triad. 

;...:: !::;:: - ::£e,: '\Jno , s :cquL:~'!S ~Y :.~c C..:tunt.y to t urol.st'. 4 
-;~:."':1': t :;- =~ned ,·,n Lcte ti::- :~.• pecfcr:n&l\e:~ ot h. !$ or ~• c 
.:::!! .-~&!l !'tc:er1e s m1n.l:r:c:a of ~en ClO\ oo1la .rs i.n any 
:i::=:...:... .:.~ -..,n1c~ -:~e Ult .ll a.l mi l eag a ra.1.mbu :s-ema !'le ,oc ~ 
:-:.::.~=-• ~Je be ~cs) th4o ~en 110) do!.lArs. !"hR :11:t ! num 
~-:~:~apply 1n any ~on t ~ : 

_:, • ~l.ch ·.he -.:npicy,e !las not ac~uollY 1'0r <l!d ~,ohq 
501 hour>; 

•s:,leu !.~• aa:plov•" :!at<>• ~I\ , : t~ I lO) dollar 
:111ni1:1um 1nd tll• clnp•rtmenc c ~rt:.fles that ~!le 
c:ri.ployc• wo,J re.qui red cc u ,e a pri-..,6t.e:1 y , wned 
veh!tl1 on Councy ous1noss . 

~ :,yee, ,n•ll, in ?roper e0i.st,, be- re11n1>ursed foe t:ie 
:1;1.0: or :eplacelllent of" p•rson&l property dam•g•d in , ~• 
::::e ::,t duty llitl'lou t !&ult of the e111pl oyee. rl\e aJ1ount o f 
:t~:u>unement tor article, ot clothing sllali be the 
: t;, rcciotcd value based on tbie a qe and c.osdltion of t~c 
:::ode. !\eimbur3el!\ent for o Wlltcb 3h.,ll be li<1>.ted to : ~c 
!·::1cc ion&l va Lue o! t!le Y&tch, 

Hctioo 3. 

7~• Co~nty sUll r elml>Urte employees lo: t~,e 1994 , 1,9; ano. 
B96 C&l l!OCAlll 4nd i:nan,;e ;011nt~ Bae tees PCOVlded sucn 
uployee• An on tne poy.n>ll on ,;anu4cy 1, I H4, I 1'$ 4r,a 
19~6 =••pectively. ~Ktro holp e mployee, wno becooe reguur 
dunnq ~II• 'Dar r••r u:e ellgil:lle eor bac tee rtl.ff'.burnm• nc 
tor tl'l&t tar year . 

St ec 10n 4 . Atto,ntv 02ciona1 seoeC!• ~100 

r... J..a Attorney Option&.l BeneClt Pl• n vi~ l b• ,v1 it1ble in 
•~ell yea , of ci,e eoncracc po uo<1. our1nq !HJ-,t , 1c 
•nan 1>• 1.crac,1.ve ueqlnninq JIIJ1t z,, un on:1 endiocl 
J\IO& 2J, JSH. Ourl.nq l 9H-15 1 it •h"il ba eftaetivc 
0e9 inninw June 2•, 199t anc endl.09 June Zt, l 9S5 . Du,in9 
un-96, 1c sb• .lL h e eit~ct:lve h• !Jinninq .Jun• Zl, 1,,~ 
and end1n9 J~ne to, 1,,d. 
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a . &l:.9!':-1.L:.:.::·1 ;. !.;:l-~in.e r-t9u1a::, 9robat.1cn•ry :a 
lim1t•o-~~~ a::~r;.ey 1~ •l lgibl • ~o recat~e ~h• Atto : ~ey 
Opti:i:-:e. : 3 • !":•!':.: ? .rovid•d h• 0.1 .,.be. i.s con~it\Yo,utly 
~Mpl~y•~ ~~ ~ ~@qu l ~' t ~ll-clm• c~paeity in & d•~l9n • c•O 
class ! :, -:. .•. • :O.t t:t> !'r:ey Unit: . Attorney'- worki.nq l n ti Job• 
she~ ~~; ~,s~;~~enl in tu ll-ti~t reoular, ~xobationery and 
!.:.r.:.. :.9~ •-:.e.:::: ~osi cions vlll. be e liq!ble co u:eeive th~ 
~:::=~•Y :p::onal 3en,tit in proporcion t o •act. 
~-=:!..::·•e I s :eg'..!l&rly sct.~dule.d houc,: . 

. ~::::~~·;s ::!red or ~:~:noted Into tho Attorney Onie a!:.e, :=-• : :---e-oce,x,011c at a plan ;,Ll l bt ,:u1b1e tor :h• 
:;:::~L: leoeCi: on a pro·rata bas1s the !irst :Jay ot th• ~o, lo111no t~e t\lency-ei.glltb c28thl day 1n i 
=~!:,c.L:ed class !a t~e ~tt~rney Un1c. 

0:::::.eys, ·•lli:e on lea.ve of absenc,, are not •liqible to 
,: ::.;= eUqii>le opense,r or to eont.l.nue rec:eivlnq : la 
==~~!:.;: en a pro•:ata. ba~J.-'. When c1'p!.oyee, ::ct.urn !r011 
:.,.,. of 1bse/\ce, the benoHt a~all ·o, prov.ded 4$ 
F=tv~~,ly se!tc~td txc1pt :n&t th• pro-rata sh&re of ~he 
:e:.t !!.t fOt!1:.t;ed whilf on ~rave o t' absel'lct- oay riot bo 
=•<•?tured , The At:orney Optional ilendit will be p:o· 
=•ted the fitst day of the r11onth fr011 the da~" t hey 
:etu.~ to wo:l on• :~l l -tlme basis. 

~Uqlblt attorneys shall be c-eiml)u rsed tor d0cunen1:ed 
cl&ims at tne amount provided for Administ,ativt 
:-Canager,,,n~ employcu wlt!I a ,m1.nu,1u1 of fourtnn hun.tlred 
ci.001 dollars ind • ma"111um ot tlCteen hundr•d ruoo1 
0ollau ::ere Ju ne 2S, 1993 to Juni, 23, 19H; durinq th• 
benefit year '.391-l99S1 and du;ing the benetlt Y••r 1995· 
96 for experuu inc:u:-reCI d•iran9 t~e benefit year tor any 
ot ~r.e to1:0w~r.9 item~: 

l. .111mo1rsn!p cees o! JOb-relateo •no protuHon&l 
orqan1~1~cons ~no•e primaiy pirpoae 15 not 
=ot.lect.!.1Je oar9•1!'lil"ICJ t eiiploy•• Ot\Jyl 1 

l . i'rofe:,-s1ono! ~0:1terc!lcc1 umploye.: ,=:,nly) , lnc!utilnq 
!ces a.na ctner cxpen,.cs ~nc'J:. : ed. wn!lc acten<Ung; 

j. 1'la.111t1'l/oc:c;ident•l ! 

JAMES_MORELL_0392 

• · f\eo.l;h pco9;0.m~ ( efl\;>1.oyce: o.nd/or dependent :s I 
auch •• -,;top amQ~inq, oc,re.a• :e.ducci,on •n4 
phya!col. m•nc41 4nd/o~ cmocion1l ho•l~h c•l•~•d 
~oun3iolir:q toe i.nCiv!dual and/or- fa.»i1y, not 
-;ove::od or pactl•lly covered thi:ouqh. u,L.s-t.!ni 
plans r 

b. ina~r•nce pre,u .. ,arfl:. te-mpl.oyee and/or (lepenoen-is J 
including •mploy•• g~ar• of p&j'Tlent.& to Aealth 
p-lans &va1.l•hle t:hr-cuqh die county. Alao 
ln~lud • i pAy,m~nt d! ~ccldenL~l 0•8~h and 
Q.1.smoffl-b"cmonc 4nd d 1.,,e.bil.it.y coV"at"a.g e -!or 
a111pl oyee and cl•p~ndent s •"• l.l•bl ,. thrcugh the 
C<>un ty ; 

t . h4lalth eer11 let1ploy.-a 1t1d/or dependents! 
inc.!ud•• \!t\:cove r1d or p•rr i.tlly cove.red care. 

A-::T-38 
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G. 

JAMES_MORELL_0393 

::.'"'&.:. .. u:>! -: -:~:c,,::,:. -:~ :., -:.-:, ; F-=:;.s .:. ... :-~ :::.; • .: :::; 
1•Q~ L;~~~~~ •oo ~ye c•=~. t~~5es 1~= !:~~:, 

!~~;~Ole Attor~cy~ ~v~~ oiloco~~ ~~cir bcnc!1t ~rio: ~~ 
!"e:::.·.~11\9 benol1ts, ,._n u1p t oyc e- "'ho docs :-. ot. sub111!~ an 
::-:.t<!I:'\'= to P•t~:..e::..p•c• { Qrffl fr-toe to th• •f!•c,:t.•,e. d&c.e ot 
~:"..• :, l &n. shall. ireceive & p:::.,::•c.•d l>• Aet'i:: b1.sui ::in :.~.e 
-:.:~.::~.$ ot' e,liqib i llt:y c e ff'eii:,i:"!q t -:>ltov 1:-:: ~he ""'Ployt.et; 
.,..::ir.1-\ssio" of the t!"lt•u,~ t.o Ptrt.i.e t;,aee- ~Ot:'l'I . Once_ c:!iis 
!:.:-m. i1 subm1tted. an empl~Y""• :r.a y ::=, t chanc,e ~!.$ 

-1 l!ot:.!t. lon unless :here ~-3!l t.f'f!\ 3 ::!ia.m;• ~r. :~II! ~!ml ty 
1tatu.s through :.Ll:: ! aq.-1 di.voC"Ce. bi:.-·:h, .:.c ~,~;.~. ?{ .: 
l9ou&e. child. o: ot~ar depee~~nt. 

The Olt~CLOl O! !t:sonnel shall adr.11~:~te~ :~e ~lan. :~t 
Oir(ctor of ?e:-,onne l 3h,ol l :t:it1.!1 c?-+c AJ01::.;--C.,n::":,.!..:e.:­
Ln -:lt"itinq of ;,eyn-A!lnt1 1=0 be ::.act :, or :.r. ~•ha =.! -:! 
~fflp1oyeea . Sue:-. notif~c,:.. 1cn 1ha!l .:c::st "!.--:.·J:'!> 
4Utbor1&1tion !or che A~dit~r~c~~t:ol~~: :o ~-~~ 
po.y,r.cnc,. 

:ne Person~eL ,1reet?< Sl\411 esLo.nL1,n ?erlods eur1~; And 
tmm1di•~ely f ~ llcwinq the eont:act y••~ ~o pey 
rell!lbursem•nc cl<lims. ":he !Uin9 period imo,edt .. tely 
tollowir,9 th• com.nee yur ••11 be, "'t .t ""'l~:.:m, the 
r•m&1n1n9 t!ays 1a July . My cne-U1111d poraon o! t.~e 
At torney Optional Btl\aC1~ Pl an ,hall <tl'&4in c~unty :un~, . 

c1a1au shall ~e 11ace on corm, prov1~•d by t~t County on 
"!~ich tl>• c:uu,ant dtclacn ~h• c.tttq-or:,- or service 
r1c11veo a s dttined ln :n& plan, :na d1Ct3 th• sxp&nsu 
were lncurred by che cl&i~ant or ellqlble dependents, by 
wn0<1 service vas pro~lded and the ~unt ~e!nf ~l~Lmed. 
Th• Aud.1tor-Ccntroller $11all ?SY claims au~mctc•~ v1c~ ~ 
c,.ecLar-aeLon under penalty or per,ury s,;-nec ::iy cu 
claima,nc. &rid approved. Uy tn.e vexsonnel. c1,ec:c.oi-, 'Ille 
e~t$Onnel otrtctor ~ill appcove ~OT ?•ymenc only ~~ose 
cla i m, v~icn •r• aecompan i od :y ev idence oft~• ~li~ib l c 
1,cp1nss . 
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PETITIONERS' EXHIBIT 14 

REPEALING LEGISLATION TO SECTION 31460. l 
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· \.:"l(tni 111 or 
.:i,nl" c.enu:!n, 

H t11 J o{ gol( ~rt 
01.11ncs At ,nrt.rut• 
1\-ed. 

, or the Collowinf: 
1tm, ph1nning. !.~C 
• b•l !IIH l lmi"'° ,: 
tt.. n:un,mu.m • ic::.::I 
~ina~c. 1a.:1.d ~ 
r dtiur-~ !::r 

- ll'l:11!!!'::=.t 

- =-o.:a.. . ~ _;: .. 
e ~--a-,;'"2. 

C ~:: -==-~! ~ . 
I! =.,.-::.- ..:. l n!t­
~~-i, 

~ -• : t ::·'..!!:fd it. 
: -~~ ~~· IUtt• 
ra••· i-.::.'f pen:ofl 
!:-2.::. : ". 

,:.J~!~ J. "*" to 
o;t,·•~•n ot roll 

:.c:e, ,:ivohiqa roll 
!:.• prt•\O\LI ytar 

"IS. u,d Ls of t!ut 
~ ;.,,uuy I. 1998. 

,coc;;~•1cmg wnh 
-x,c; ~Ml apua.~ I 
~ Of :D.>, 

; 

-.· 

JAMES_MORELL_0395 

Ch, ~5 

This aect:oo sl\Sii n:-:-•• :u:: ti'. e ft!t'l onl unul J.1nuan I. l!n&. anc ~:. of U\a.t d.u:t 1.s 
:-e?'.t;ue-:> • .:~ a ~::..:- 1!':'l.:.ua .U-3lUtt. w .ca ,s enatUO oc re J;iinual'.'\' l . l ae et.tt 
or e.1~ ~ c.a.tL 

:!l!:C. l ~ z: ::6 i.o add~ 10 ,~._ Vthi<l< Code, ID rud: 
!!;-".(. ::cz;.. u : ,.,vidl<I In SKllon 2111$.l, ,. person 1hlll Ol)fllU a {Oil tlrto, 
~ ~ r nu-::, :, a spud tone ol !S ma .. p,r bou or lus.. 
7u -= t :':L! :0<00\1 oi,enli1• on J•nurr I. 19911. 

PlllLIC EMPLOYEES-RE'l'tllEME:NT-EX.CLt;SIOi'IS 
PltOM COMPENSATION 

CRA.P'l'!:I\ , 1 

S.B. No. 193 

A.~ -'CT lo 11~ Std.Ion J IIIO.I ol lht Goffnl.,.o, Co4&. rolll.ltlr "' •uou, ,m.u,- "'' 
Otc.la:ril'IC "'- •l"l'IIM7 ltt.a"Nf. IO l.aiMI lrft(.1. UUl""'W1• 

[Appm,d ~1 GottfflQ'.)laT 8, tm.l 
(mod ..;,J, S-.ar, of Sltt< 11a, 11. t 99t . l 

1201SU'l'!Vt COUNS£1.'S D101:ST 
SB 193. C. Crefo, Coanty .,.ploytes: re<!romtnt< componsallon. 
A. pnviJian oc U,,. Covuiy Emp:Oy,., lt1tinmtn< .Law o( 1m, which la ol)lioaal ID 

CO\lQUm, e.tcluda /,vm lhe '""1 ··colJll'«nUuoa." ' "'?lorer paym,oc, ma.dt "'· or 1111 
btb.all oC, th<ii c.mplOJca wl,o 1,a.,. ol«u:<I to part1<ipat.c w a flcu1,lc beaefil.> wroinm, 
'llflie-N thoM pa.ffMCIQ r-tlltet &G\014Dtll wtudl •~..«d tbW •mploye;·•' .1.Lan••~ 

Thia bW Wlld npul Ult.t l~D aod 11\&tt Nlau.d llgliladVI lllldlnp &Q4 dtc!>n-
tiom. 

This bill -ld dt<lan that It is to tai• tll~ lm111Nia1Atly u 1 0 ..,..,....., ata.tll!L 

171• poop/6 •I llu 514" •I C41i/!l,.,.io ao "'°"' o, falw-.: 
SECTION L s..tio11 31<60.l ol the G<>ve"""""t C<,d• io repuld. 

SEC. %. NoWi:i& m. lhb act ii inconilod t.a. ..- •ball be -,.En>ed IO. altcd the -..Ii.ii~ 
<>f .,., ...;.,a a1ot-A bf • ..,,..1y pun"""' "' S«tloo 3UG<H •f ti., c.,,.,,,m .. , Co~. 
prio< u, th.L ol!ecdvc data •f I.bl& o= 

SEC. 3, TIie LqillaCUJ'I! hll'lby ITn!lt a od dttl&rea thac 
Ill The Cou.nty Employoca ReUrtmtnt Llw hu, sir.ct it.I origin•l ,nac.,..,n, ln I ffl by 

Ctla_ptAtt 67'7 o( Ille 61&U1101 of 19:1'!, confttnd ""°" tho c,ua(y ,..un,,.coc l>olrCs Ilic 
dvty ~nci po•or ID deW'l!Wle w bicb oC the it.tau •f <Ol!lptout!on paid t.ll aiW><Y 
111.ploy1e1 .,ho &rt memben or Ille count-, rtlinlm111, 1saoci>tiG•• or •Y•"'"" ,..olllcl 
eo11>Ut11<.e "<0mpt.,...tion canablc." which, in tu.n,, scnonllJ dttcrnltnea ,he amou•ca o( 
the rc<ittmcnt tU..w,ncu of n:oti,ig rncmbq, (><e G••l1i ,, t4ilri• Collft<Y Eftpl•y-• 
Rocinmoat ..._..., Id C.Uw,td t!l'I at 9oe- SOIi, ~ aa4 3111 !o.). 

(Z) II WU (n lllil ltttillg tJ\At Clll.pw Hl O( tile Stawl/!£ of n,o (Anembly Btll 3146 
or U\.I 1111• 90 n.l"IU Sesallirtl wu en1e«<1. Th~ chqltu addc,I to die eo ... ~ 
EmJ>loyee Rctlnmont uw or IS3'7, Sttl.lon n •eo.1 ot Ua Go,cmmcnt <:od&, on... 
, «cdon W • Y kt anly to • COQnty only it t.nd whc1t tht b<;e.d ol ,opc~n •\eds 14 make 
u. Pdioq •P?licable to Iii• cow,\7. Se<tNa $1460.1 ~•cl,d .. from t/lc "'"" "c~,e•.a•• 
t.ica '' c inploye, paymlD" mu, i,., or o,, Mt.II of. their t ntploy..,. wl,o ha•• •~d to 
p.-ir,.tt ln , tltidble beoellta Pr<>Jt'II"" wiltro thoae '1.Tlll••lll .. n~ atMuru .,~,oh 
uffkl t>,oi, •"'fl•r-· ,alaMo. _____ .,, ___ .,_ . • • 18'1 
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Ch. ~S STATUTES OF 1992 

131 S..:uon 31460.J ha b""" ononeow,ly co:mrutd a, unpliotly re<!Uln111t countlb 
maincaiaing , .. nmtnt &ysi.ms under lh• 19!7 a<L ro intlude in ''<0111i,,naiio1'• th<>st 
n,,nole b,neflu paymen-ts uodl tht tw.rd or •u11tnison elttt pu.nuanl co Wat sttoon to 
••dud• iflou ne,lble b-fiu p.ymenu tro111 "compeasauoo. .. 

m That IAtfrlln!UIJOn WU ftOl ,nw,dod by tl,e Loplawre when i• .,,..,,_..j tllal 
""'"'"· ffd I.lat bffn lb lnl'EIII or tit• l..epw»re WMD it •m.cuid Au.,mbly Rill :IU6. 
II would have bten .... bsw,mil dcp<nuTil irom 1/ie lonc .. wialnr pn.tl!c,i or Ille 
!Ar,Jlaturo or 101 tnlRdina- '"'° tho couoty decioionmaltinr Pl"OC'IU ropnlinr _....., 
tioa dctenn11aoor.s wilh n,pect lo tbost couoq rtdnmt., ,,.....,., C,te Stc:lioc,a 3H80 
UM! lollowihr. (io,,o,,,meut Code•• 

IS) lifo.-u. h&d Ulu bfte li,o lawu of 1k Lecio!atw. wbec it eaa.oi.d U..t secaon. 
uiy raaltinr i~ c,.,.11 lo u fecud ..,..cro,u -W hlr• CU11ot11tal at.lte-niuuna• 
blo. stale•fl\lllllllted bcal fl'Cffflb <11111 md A,s~Jy &;ill 3U6 w~u.ld b&Vt irldlidtd in, .. 
iut the dcterm,Mtion of lhc Lqi,ill-wre of hA>w the - ,houlil reipoi¥1 IO tbe rcs•ltiJlf 
, tai.m.,,daeod local prornm """· ,\,>,ttlmbly Bill 31'6, h•-•r. did not. in iu luL 
conlllll AIU' Sud! ~lilllli.Vt dCt<rmlMlior,. 

16) It wu 1.lu ,.,.., ol ..\ucmblr Bill 31, 6 m.,..ty lo &<:eon! i. each couatr board of 
suptMSort. a tits•~· tllc P<l•<r eithc.r-to prttludc 11a count;y retmmtnt boanl (rom 
1nducllng thos• (1tr(blt bellt~ pt,..H~ in ··m.~A." if Ute COVOCf n~Pl 
bOUll h&d not l)tt'IIOUIJ IUetl suell attltn. or to su~nedt &ny pieY1'>111•deasion ol tlletr 
<OIIDtJ 1'81inmt01 ~ 10 IIIClude ~ ~It beHll<a paytnentr IP ··~nipelJSlltioo," 

(T) "' oRkr Ulll the SOUCII a! rni- •>ttl\lCOOll of ltplatln Int.Git rer,.nwrr I.ht 
••-ut of •~• 31460.l of Ult <low:rm,c,,l ~maybe e.liiui~ at 1"" euiie,,, 
podible tbM. IIOd tba.t u.y -!:Y ....,,,. - °" ol,e-.. ot tllu mbcoM.,,,<""" -, 
be .......,.--1 or termimted u iJ,c eo.rGos~ po,aihle time. tbe Up!>tur• rmds ch.at it is 
0«""""'7 CO «..,..i s..,;..D JUSO.l ol die O..Wro.-, Cod& 

(8) Any ,-al or termmdoli. oa or attu wi e(fec:d¥~ date of ihil ta. o! CO'all9 
1CII0111 r.u:11 01 lh• bula of mb<;Dnal.Ncdoo oC lho int .. t and 1111111illtr of Stc:lloll aaeo.1 
o( U.c Go•CfflJJita< Coclo """'14 1ntrclr ,o,ris ·eow117 ~n,ploy..s '° \hooc CJlilll ...,...,.. 
,bty "' be upcccd r...,. cheir co• .. r -., co-a M><I wtchhold •"'-"" .,.,1 
wind.fall ad,,..,...,.. whlcl. .._., oo .. i..i.o 00 clw -••l&I th•H7 .. d obj..ov• of llo, 
~otJ.lt'U' redrtfm.t.n'l •rttatu ffl1J i:n•·•!n.,a pw...m,et to t.h• ColiDt.Y £apjo,yHa Q.et.t..,....,1u 
~ .. ol U3' ar.d wo..U. the.,.,,,.,. l\ot ..,.,..;iu,.. .,, •-titut»n•I imp•_men, of th• 
eo011(y r-otlNmf•tctJO!.nCt , . ... AJlcn •• BO>..i of Ad,,..11\lslr.u.lM. u c.1.a,1 lU, 1t 112,"" 
l 1!!<120. 122. ud 1241. 

SEC. ~- Tb!s act Is u IUl"'<l slablt< nl<!eSary (or tho immedlato plWfrv:uio~ ol 
w p•blie p,ace. &ta!~ or oardJ' lrithiD the .-ain& ol Artid• IV of th• Coa.,itUlion 
ADcl ah&lJ iro ito•ft immtdi•.., •!Ctct.. 1be baa ,,m.uiwtll>r the llfCf!Uiti, u,,: 
·la <mlor t.l>s, tli<1 ......,. o( _,,....,,_ of 1-pl.tiv• bu.t '"p>dlnf tho.....,.. 

....,_._ cl s..&,, UIIO.l ot !he Co-.....,_, Cl>clt ma:p bo • li-..l...ud ~t ti.. , 1rliolt1 
!"""'al,, ti- thraaah tlitt -' of tWucdon. ii. r.. . .. ...,. i:b.L UJs - !aka dtoa 
1ml"Nlduly. 

CHAl"1'EJ! .. 

s.L lfo. ST0 
.I.N Aaf 1,1.,.oMl. lllo ......... 4'~ t l~ ••.-ci• wMs..cio. tlltl IITlllt lol'l'elt' 

ol Dhldoa • ol. ,. _. _,... M4 ll<c1loa• rTa. im • ..,. 1711 1f, .... "' t._i StdJoat 
1i.. ,1i..,. CTIO.l. f7l:I. 111'. •= ,111. era 4llU. llD, - ""' ... 1• Q,u ~ 
.......,.,_ w c:IIUI t 'Wppoft.. • . ..t dclatvw \M ~ ~ - lo t.ka ..:IT!td ~--~,. 

(4 ......... bp Go,~r Ila, L 19tl.J 

(J'iW wM Sea.wy ol ~ lhfll, lffl.l 

· 138 ·- ---.,- - · - ··· \ - 176/965 
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.\l!T:CLE V 

ic==-= : 
A :.a. -• •~ e ::.;,loye-e !.f\ a Cull•t.i!l.'le c69u_4,r or .;.:.n.i.t•d--ter~ 

?=S~:~:e shall Gar~ •lqh~y (80) hoU:$ ct v~c&t~on when 
~"-" •~~!oyu h•s •cc.,.,ulH•d """ thousond .tgt.ty ( 2080) 
:~~-3elr •~heduled paid hours. the 9~ployee $hall e•rn 
• , , ::!\d • l"Jht V ~ 8 0 J i\ov r• o E •,rac:•~ i on uh.•1 !\e or ah• f\ac 
•~=:.::a.:l ia c-ed tour thotJ~•nd o"• hundc•d t 1xt Y C tl60t 
:;e ;·.:.: .. rly 2chedulad pA l d hqt,U'.1 •nd I. c.h.1::-d eiqh.t.i' ~,o, 
~~~~• vaca.t 1.on whe n he or she hfs 1.<;C'.!~clac•d si>c 
" "-~::und c.wo hundrtd. fo r ty 16HOl : •9ularly •ehedulec 
1•id hours. Th• •nipLoy•• shall !n addition ear:, . 019l 
!".ours o f vae•t l on to r e:ach bour ot pa.y duririq th.a 
:e 9ularly , che ouhd "'orlcwee"-. Suen sdd!~iona l ~ edLc 
~h.e.ll ba applied to t:~f! vaeaclon aecu~ul-,c~on .aecou~'t 
:)nly •_-pon complat:ion of ••e:b p•y i:er1~~ -..ith no cred.it 
to b~ 4PPl.led d.u r t ng ~I\• pro9rB• of A ('l/ • "-ll p~~tod or 
~or 1ny portion ot A p ay perlod <1\ldnQ which t!'.11! 9ftfployoe 
t.•T·m! n4te, County ,•rvlce. 

t. A.t~•r 11n @triplov~@ in • r•gul.ar or- t lrni•.•d-t.er11 pos1t:.ie" 
llu b••• pald !!or • l~ thounnd two buncud for ti, (6240) 
r e qula.rly ,eheduled hours , the e "l)l6yee ~hall ••m , 077 
hours of vaeu:lon for ~• ch hour of pay d1ie ing his o, hu 
ra'7Uhrly s ehodul•d workveek (approld .ffi&te ly four ( 4) 
wee)u per ye•r), but not to •xceed craCi~ !er r,ior• then 
eighty (801 regularly •cheduled hour, !a any pa~ patioa. 
su~h e1:ed.it shall b• applied to ehe ~•ca tion acc~.mul•tion 
account o"ly upon co~p1et1on of each p•y P••~od vlth no 
er-edit c o b e •ppl1ed dud.n!J •h• Jlroqnu of any pay 
~•riod or ror: .&l'ly port:ion o.f .a p a y !)•r:tod dueing 1.,ht eb 
th• ~loye.e ~e.rn.ina.ces Couf!i:.y scuvice. 

D. 

co.,,.encin1 \11th the pay p•dod rollolfing t!!a< l 11 - 11bicb 
tM •"'Ploy•• eompl•~•d t•n 110> v•••• of c-ontlnuou1 tull ­
t.i m• County service, an omp l oye~ in• rl!lgUl&t o~ lLl!lit•d­
ca.r,n po~~ti on •ha11 ••rn . 0961 bou~• of vacatlon tor each 
hour of p a. y du.-in9 !\..ta or tie< •1gularly .oehoduled 
work..,Hlt (&pp.roxie,&t4ly t i"• ( Sl w••I<• r•• ye ar), un<ior 
tbe SUila t.• rin• a nd cottd.iti.on• •• fer t.h• prior: r a t.e: o f 
aec~al . 

A nhl &llll)loye• in a pare-time regular or limited- t erm 
potl.t.ton al>al.J. e-at:ll pro rata vacation ln Utty-tvo l52l 
"'-'t ••f!!D.•nt~. •~ the ~oftc10Jion ot ~ilt~-two t52) wa•k• 
o! emp.loym<tnt, the t a t l o of rog-ulorl y •ehedulad hour• 
pa id to t vo t.bou.oo.11d oight y (2080! aboll be de t e ttAin•d. 
~he .o•~• r • tlo •hall be a pplied to eighty (80) hours to 
eota.bJ.la h tho a .Munt ol vacetion to be cradlted to tbe 
earploy•• ' • a ccount •• of t h• eonelu•Lon ot th• pay period 
in wb.icl\ tha tifty•tvo (52 l v••Jt i,ariod end.•d. TIie 
""'llloye• shall Ln addition earn , 0193 hour2 ot Y&cttion 
tor oa cll hour o t pay during h1~ or h•r req11la rLy 
,cb.ednled .,ockwe•k. $111:h addit!onel cradl.t ,holl be 
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eps:! !ai: :; ~ ~=•: :::.a acc11,u,1at1on a ccount only upoa. 
cr:w,plr10:- == u :~ :;:.ay ptl:lod, v lth no crtdlt to bt 

112 er~~~::~ ;:09,t~s o t •ny pay pOriod or tor any 
~ I ~ • : ptrlod during whlch <Ila llllpJ.oy•• a---=a .:.:.:::· a:v~cc , 

L .__m:::::::-: ~:::~ab1e vacat !on crodie &t aa y one (1) ~ 1me 
~. :::_:-, :~e •mployae ~1cb 1, ~s than ten (lD) years ot 
a:.!.-=.-=:c :-;;--.:tnuous servi.ce :shal l be cbree hundrr:d 
=-::::; "· :!our• o r a ptoraced a.mount equll co a1qh t 
,c,- _.., =t vac acion tor part-tlme .a1ployu.1 . Th• 
- · - .. ;;;·,.,u,lo vacation creoJ.t at any one (l) ti.me tot 
• !:c::--: ,~• employee with tan 1101 or mort ytar1 o! !ull· 
-:;::a ::~:,~sou• larvica allall be to~r llundrt4 <•OOI hour• 
-=~ 1 ; ~== • t ed •moun~ equ4l t o ten 110) wetks ot va cation 
::: , a ,:-:!me •~ploy•••· 

Genecbl 0 roYi,faos 

, ·:: '7.o :::e chon e1qhcy ( 801 hours or pa.1:1 tlme may De 
==•=;:ec :oward otcu111ul oc1on ot vac1t10n cre0 1t; Jn any 
:;:a:; ;?eriC>d . 

! An Ot!Lci , l L• &Ye Of Abs«n:• shall caus• Ch• 
a torem1nc1ona<1 cen (101 yurs llltt1~la v, Stct1on l .C. 
a nd r . 2 , I ot !o,11-t lin.e County servi ce t o be postponed a. 
nuntier ot cal<t11dor days equal t o th• Otcicial l.aave . 

• · Mtlen 4n ~op1oyet'S Councy ••rvi ce conain• ot part- cim• 
rc9UlQ~ ~ccviec or o cof!\bination ot tull 4 c 1m= ~e~~1Gr and 
P•~t - cimo r e 9u1ar a•cv i ~e, both pcciodJ o t ~oni~• • ball 
4pply ~o•• rd a Che ~eqylred (lO> y•a rG (1'.rcicle V, Sec~lon 
l.C. i11nd F.J ot Count.y .a•i-vice, with th• pa rt:-tln• 
service ~ei.t\9 ~ppl~td propo&~1onat•1y ~o th• s ppropriat:e 
t ull-tl..., i ocerval . 

O. AdditionaJ vacac.ion earn.ed d~1d.n9 ch• ptrriod o f vacacion. 
~•Y be ~a~en consecu~ively. 

£: . In ariy u•• of v•cat:!on, a n &11picy~e: • s a eeoul\t t hAll. D• 
eh.ai-q•d e.o t h• ~•• r ••·t: llfU• rte&- ho\lr , 

r . VA<llf (on ShAll be ,ched·ul•d !or •~lor••t by C11-e!r 
de pa.rtm~nc.: bowevar. considarac ion sh&l l be givaA t:o 
etfect::uac inq cha wl sl\•$ ot tho•• •~p loy•• • N-qu•st: 1n9 
specitlc va eation p~riods . 

G. No ~chedu l ed· vacation wi11 be c• nctlle d exeap~ in cas~s 
o t emer9ency -

K. Ulous whil• on paJ.d vacuion will b• cllarqa d ~o SJ ck 
Le.ave. rather th&n vaca ~ion onl~ undt!lr e he eondtt.1on.s 
spcci t1ed ln ~rticle IV, Section 1 , B,S . 

I . !lo e11ployee shall bl p u :111itud co vork for coapensat ion 
to i the Coun~y in a ny capac i ty during the tl.111t ot ~i, or 
her pa id v1c1tlon t~oit t h• CoYnty Hrvica t11ce p t ,u1 • 
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a •:.:- -: :_ ... ,":. :eer, :>epuc.y 5her:..!!' - ~:::i!'.::;e:i::-y 
_..,... :.:.· ::?.:: ~!~ice.: oc El ec::. ~o:-. "~~ht :~~i.9. 

:!:;:!:-et.inq !toltl County .st,rvlc:e ~or :-,:4.zo:~2 
=:a: ::<:.= ::,ut1t.i' r!:t:Jr~~,,t ,h<t!l.1 be ~a:.d !"oc- al! 

:,:,:: =~ b & lump sum paym•nt . An elllp!O\'H '•'"O 
Mr4 - •: ::; !=•m county ,crv:ce by way ct 9a 1d Co"~~Y 

~--~ :.a·, elect tither to t&h time ctf !or ':Ii~ or 
a.:- :-w.-:a:::..::-:. ?r to be pa. ! d !or 1\i.1 or her ·✓ac•t!.on l:: • 
:...:;: ! :. ; a ymtnt.. 

: ,:::.c l!5ch fiscal yea r, _an e111ployee IMY uq~est :c be 
:,,:: ·!:n acc :U•d v4c1tion i~ 1:.:h•r tvo ( 2) upau:e 
.:::w::-.tna ot torty !401 ~0\J:!I each o: one t ll i :,ennen: 
:! • :;hty (801 ~ours . 
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§ r -51. Appropriation from Genera' "'und 
From the General Fund in the Stai~ rreasury there is appropriated 
semiannually, six months ln arrears, on January 1 and July l of each 
fiscal year, to the Retirement Fund the state's contribution for: 
(a) All state miscellaneous members and all other categories of mem· 
bcrs whose compensation b paid from the Gmenl Fund. 
(b) All university members whose compensation Js paid from funds pf, 
or funds appropriated to, the univcnity. 

(c) All state miscellaneous members who are employed by tile Dcpan• 
mcnt of Education or the Department of Rehabilitation and whose 
compensa~ion is paid from the Voc;it.ioo.al Education Federal Fwid. tbe 
Vocational RebabHitation Federal Fund, or any other fund received, in 
whole or in part. as a donation to the state under restrictions preventing 
il$ use for state contributions to the retirement system. 
(d) All state i:niscel.le.neous members whose compensation is paid frQm 
the Senate Operating Fund or the Assembly Operating, F'lllld or the 
Operating Funds of the Assembly and Senate. 
Addtd Su« 1945 ch Ill§ 1. A.mended SlllS 1949 ch lllS § l.7; St>ts 1911 ch UO p . 
elfcelivc October I, 1951; Stats .\953 ch 1745 I I; St~is-19SS en 24( § I; Stais 1959 cb IU8 
§ Si 5UILS 1970 cb 346 § 29: Stau 1990 ch 46J § l (S8 1809) dot1i•eluly JI. 1990; 5t•~ 1992 
cb 707 § 2 (SB 110n. effective Scptel!lb<r 14. 1992. 

Alle.adl11e11ts: 
10&9 A.a,..,dmenl! Added "and a.II Other c.>t<B()rics of m=ben" ;,; subd (a). 
1911 Aaatdlaent: Added ,u.bd (d), 
19S3 Alllco.dmcat Added (1) •or fw,<ls •ppropnucd to" in ,ubd (b); &lld (ll subd (o). 
1955 Am111dmmt Deleted "the Dlvlilon or A.rclll,cmirc: f'aad" belbre "Ille wa,cr" 

lo subd (d). • 
U,9 Amtncl.mt11ll Add~ (il ", wnU July I, 19«l" ln subd (d):- and Q) the second 

>ClltCIICC io tllbcl (d). .• 
1970 AJ:,tnd.o,.n1: {1) Added "llr lbC Dopu,me,11 oC Rehabili!~tion" lo SUbd (c); ll) 

lldllcd "Fal,:n,J" wni:«vcr il -appear,; in lllbd {c;); C3) dd<:1ro rom)<r su'od (d) whio}i 
rc,d, "(d ) All state IIW«llancou, 01<:JD.bc.rs whooc «>mpc,uatjon it pw fTI)Dl 
rnonty5 io the W1.t.C-1'$ R.eso1U'C'ec P..evol\lfflg Fund. w~ere s\lffl cnoniy:. Wff'edfflved 
frorn11.11 appr-oprioti6n f-rom tba Gtnor"1 F11.nd. onlil fuly l. l9to. 0• :&Ad alte, hly 
I, 1960, the provjsioiu of Sectioo 20752 shall apply :o th• SU.te•s eonc.riburioas !or 
au;:!, mr.mb<,tS."; (4) redtsiermed former suhd (e) to be•ubd (d)t nnd <Sl added "or • 
the <:nn1i~g!'lt f\,nil,< of the A=m~lY uid SeMte'' in •ubd (~), 

1990 Att1111cl.ment: Subslit~ted "Sen2~ Oper.ating fuod or th• A>sembly Operatins 
f'>ind or the Opontiag Funds" for "Senate Contlngan, Fu.ad or tb~ Assembly.• 
Conllngcnl l'wid o, the C..nlinpll F\lnds" in subd (d). 

1992 Aaac11dm0Dt: Sub,titutcd "scmian.111/ally, six "'onll,s in ar;ar.,. o• Ju,uary I and 
July 1 of each 11$:al year," for "quanerly'' in -the introcluc;1oq c!Au,c of subd (.1). 

Jilstol'lct.l DerlnUoa: -·~ · · ·_ 
Sim 1931 ch 700 § {08 p '1457, m mnonded S11\IS 1933 ch 473 i 22 p 12#, St.tu l9l5 ch 15: 
§ 7 p i8l, SWJ 19)7 ell 806 § 18 p 2288, Sia!$ 4th El Seu 194/l tb 3 f 2 p 356. 

a-•• a.r..,._, 
t.qisla&ivc funds OAd Adosin.it1n1ion, Gor C H 91 ],I •• ,eq. 
Gea,nl 1'w.d, Oo, C §i 16300 ~, s,q. 
1'rasfer. ro St.It• Pay R.oU R.ovol,,in1 Fu.od. of eon.tri.but\or.s '"'l"irod by 1"4 uction: 

OovC § 16391. 1. 
Fedmll cor,tribodOM, Gov C ff 10180 tt "'!· 
VOC11ional Education Fedn FU11d> Ed C l§ llMl et <eq, 
V,;,c:,<tlonol R,i,abilitarim Fedenll Yond: W & IC 6§ 19015 <t •~ 

Collatcnl aotert11ccs: 
Cal 111r Jd PC115lollS and llcdranml Systems f II. 

Afftif"M101nm,1·, Opinio11r 
Sta1:'s contri~uliqR",wilhcres~ect to employees paid 0lll o( Pouwar..wloymel\t 

R,s,,.... u chatt;t1,f,~e\ider d l!s s,etio.n 10 .Ra,,:.., i,.df rath.« ~Genm,1 
Fwid. 19 Ops Atty OCII 1&4. 
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' § 20751.S. Time of appropriation; .Legislati,e findings and declarations 
(a) Notwithstanding Section 20751, the sta te's contributions for the. 

l991-92 fiscal yenr for the membel"S specified in Section 20751 shall t 
appropriated semiannually, on January 31, 1992, and June 30, 1992. 
(b) The Legislature finds and declares that this section will not affe-; 
the soundness of the Public Employees' Retirement Fuhd, in that ch 
change to semiannual payments is on a on~-time basis and any resultin 
Joss to that fund wilt be accow1ted for by increased employer contr-ibu 
lions in subsequent years. 
Added Stais 1991 ch 83 § 3l (AB 702), e«ec1ive June JO, 1991. 

.JAMES_MORELL_0404 184/965 147 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1377

, . 
• 

PETITIONERS' EXHIBIT 18 

GOVERNMENT CODE, SECTION 20828 

JAMES_MORELL_0405 185/965 
14B 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1378

/ 
ll/lJ/88 

1 

2 

3 

4 

5 

6 

7 

8 

21 

22 

23 

~ i 24 
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8ARY.EY L. LElDERMAN (SI.ale: Bai: No, 5'5838) 
USAMA.Rlt\ CARVALllO (State Bar No. 161420) 
ASHLEY K. ILANGWA (Slate liar tfo. 185014) 

Ff LED 
~RI.HO~ .:ooorr 3UPEfflOR COlfff 

A Profe1siocill O,rporation 
Ont Embarc1de:ro Cllllltr. 30th Floor 
San FranciJro , Callforola 94 ll 1 
Telepliooe; (415) 788-0900 

Attoi:ne)'s for Pl~inti[f 

MJ\~ i :1 1~~;1 

AIAV SUlU. E-.i., e1r>c,,,~ 

~..:rv 
8\'l. CLINE 

BOA.RD OP RETIREMaNT OF 
ORANGE COUNTY J;MPLDYEES RE'J.'.IREMENT SYSTEM 

St.JFERCO.R COORT OF THE STATE 01' CALlFORNIA 

FOR THE COUN1'Y OF ORANOE 

BOARD OF R'BTIREMBNT OF 
ORANOE COUNTYEMP~YBES 
RE1'1R.EM.BNT SySTEM, 1l focal 
pul>llc entity, 

Pla.illlitt, 

v. 

JAN V. NOLAN. an iodlviwal; ERIC W. 
SNE'l'HF.N. An individual: COUNTY OP 
OfV..NCiE, a political su.bdi\'ision of the 
Stare ofCali(onu.i , !llldDOES 1-30.000, 
inclusive, 

Defcnda.111s. 

) NO. 791315 
) 

BVFAX 

) 
) 

~ 
~ 
~ 

~ 
) 
) 
) 

,MEMORANDUM OP POINTS AND 
AtrntORl'IlES n,l SUPPORT OF EX 
PAR't'B APPUCATION TO ENJOIN OR, 
.Al.TERNAnv:ELY, 'tO CONSOLIDATE 
O'ffmR rENPlliQ ACTION 

C.C.P. § ~6(~}(6); C.C.P. § 1048(a) 

Da!J!: Much 16, 1998 
TUiie: 4:00 p.,!IL 
Place: Deparuoeot 7 

____________ ) 

1. W~y 'This Action w,s Piled' 

l'l,1iuiff,.Bo1rd of R.etire1Dent (the 'Board' ) ls the govcniiog 11<,dy of the Otani:c 

County Ernployc.:s Retin:1110ot Systoo1 ('OCJ?.RS'}, wbo.so 25,000 cnembe:s are active and 

lttiled employees of Onngc Co\lllty aDd sev~ral public dimicis willwl Ibo Coux,.ty. The Board 

1b6 lacu ,ti Cot<l i,er,,in..., e,uhUwc,I in OCBRS' Vertli<d Ciu,l]llaint aod ill the accomV'Q)'lni 
Iledantion I>! Jfarvoy I... l4i<lumao, 

.JAMES:. ~IJ\ljj)JIM..01 'F POINTS AND AOTI{Ol\fl!9'955 
~ PM1e ,•iPPUCA1ION 

15 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1379

' 

i 

2 

3 

4 

5 

6 

7 

8 

9 

~ 10 

M~ 11 
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HARVEY L. LEIDHRMAN (SIAte Bar No. 55838) 
LISA MARIA C}JlVAl.HO (Suite Bar No. 1Ql420) 
ASHLEY K. n.ANGW A (State Bar No. 185014) 
S'l'BBF'EL, LEVITT &. WEISS 
A ProfClislooal Corporation 
Oue Embarcadero Center, 3011l floor 
Sao F[1ll)lljsco, California 94-111 
Telcpbot¥:: (415) 788-0900 

Attorneys for Plaintiff 
BOARD OF RETCREMBNT OF 
ORANGE COUNTY SMPLOYBES RETIREMENT SYSTSM 

SUPERIOR COURT OF THI;: STATE OF CALIFORNIA 

c OR THE COUNTY OF ORANGE 

BOARD OF RBimEMENT OF 
ORANGE COUNTY EMPLOYEES 
RETIREMENT SYSTEM, a local 
public eltity, 

Plaintiff, 

v. 

IAN V. NOLAN. an indlvidual; ERIC W. 
SNETHEN, an indivldllil ; COUNJ'Y OF 
ORANGE, a political sllbai.visioo of the 
State or caurornia, aoo DOES 1-30,000, 
indusi,e. 

Defendants. 

) NO. 791315 
) 
) 
J MEMORANDUM OF POINTS AND 
} AUTHORJ'l1m IN SUPPORT OF EX 
) PARTEAPPUCATION TO ENJOIN OR, 
) ALlERNATIVELY, TO CONSOUDATB 
) OTlJER PENDING ACTJON 
) 
) 
) C.C.P. § 526(a)(6); C.C.P. § 104S(a) 
) 
) Date: Milrcll 16. 1998 
) Time: 4:00 p.111. 
) Place: Department 7 
) 
) _____________ ) 

22 1. W1w This Action was Filed' 

iJ Plamtiff Doard of Rctitcmcnt (the "Boud ") is the g<>\eming body uf the Ora.age 

24 Councy Employees Retirement System ("OCERS"), wbose 25,000 members are active ruid 

25 retired employees of 01'2Ilge County md several p11b!ic districts witllin the County. 'The .Boa.rd 

26 

27 

28 
.JAMES_ 

n~ laCIS $Cl forth herein m C$llblllhed in OCSRS' Verified Comjilalnt an~ in the aa:.olllj)llllyi(lg 
Deolantloo of Harvey L. Leiderman. 

RIIORAMIIJJll,i op POINTS AND A umd~~s 151 
IN SUPPORT OP EX PARTS APPUCATION 
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1 bas the exclusive auihotity to administer tl-.e retirement system tor the benefit of its members, 

2 their survivor3 and beoefici!lrles, uru!C( the provisiorui of the County Employees Rctitcmeot 

3 Law of (937 (Government Code Secs. 31450, c1 seq.) ("CERL") ana Article XVI, Section 17 

4 of the California Constitution. 

5 On October 1. 1997. the dCGisioo of the. California Supreme Court in Ventura 

a Co11niy Deputy Sherifrs Atsociation v.. Board of Retirement of Ventura County. (1991) 16 

1 Cal. 4th 485 ("Vcntyra") became final. Ventura mandated a llltthod for determining employee 

8 retirement benefits that differed tiom lhe method pre, iously utilized by the Board of 

9 Retirement. If applied to OCHRS' members. Ventura would require a substantial increase in 

20 

21 

22 

23 

24 

25 

26 

2-7 

28 

their indiviwal retirement benefits. However, Ventura was silc11t as to whether and to what 

~~nt the tillwg WitS lO apply lO CERL-goveroed wwiti~ ulliei-tlWI Vi:IIIUf'd County. 

Accoroingly, in November 1997, the Board es1abli.llled a careful and piiMtaking procedure for 

analyzing Venlma and other applicable retirement laws, conducting public hearings to consider 

ils impact and developing a method for implementing its mandate, if npplic:ible to OCERS. 

On February 6, 1998, tbt: Board conducted a duly ooticed, open public meetillg 

to discuss and act upoJ! a resolution imple111enting Ventura in Oraoge COunty and to bear 

[Ublic comment tbereol'I. At ire coocluslon of !he Febmary 6, 199& qpeo public m!lllti.ng, the 

Board of Retirement, by a vote of 7-2, adopted Resolutio11 No. 98-001 (the "Resolution' ), 

seniDg fol1b a series of policies and guidi:lines by which, .inl!a i!lli!, the: Board of Rciiremcot 

would (a) apply the law of Vertura in calculating the retirement benefits of all members or 

OCERS, and (b) obtain the payment of employer and employee pension contributions 

necessary to pay for increases in retirement allowances attributable to the new ca.lculati011 

method . 

Although almost universally greeted in Ille County as a proper. fair and 

reasonable application of tl,e newly enunciated benefit rules, certain individuals and the County 

immcdiatt;ly attacked the Doard's Resolution as c:ithcr granting too little or too 1nuch. · 

Defenda111S Nolan 81\d Snelhen. senior attorneys in I.he bis,lricl Anomey's Office, vocally 

.JAMES QlllfldP.!l)MI[ OP POINTS ANO At.m,~5 
IN SUPPORT OP l!X P!J\TB APPUCATION 

152 
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.JAMES_ 

IISSertl:<.I that the: Board had not goru: far eRough iD incn:asing their n:U.-emeut benefits. ln 

contrast, the County asserted that the Boan! went too far. Each side threarened suit to force 

the Board to adopt its own particular view of Venrua. Faced with present thtears llf litigation 

from at least 11:uee quarters, and the likelihood of more in the near lil.lure, the Board filed this 

action to obta.in a Court dccla.ration to resolve all poss,'ble disputes ovc:r its Re.solution 98-001. 

2. Tbe Mvltiolicit'l of Lawsuits 

The Board filed it& Complaizlt for Declaxa_tory Relief in this action on Marci> 6, 

1998. A.ftt. learning of the ~uit, defendants Nolllll a.nd Snethen, and the aisociation that 

rep.resclll5 them and olber COIIOt:y attorneys, did not proceed to n:spond to tbe Complai.nt. 

laslcad, on March 10, 1998, they filed a second action in tlm Court. Civil No, 791499, styled 

as ii 'Wi:it of Mandate•. but based on the precist /y tbe same facts Olld law a.r OC'ER.S' 

complaint. TIie &econd suit asks the Court to grant tile specific: ph.iotiffs there-the attomeya 

for the County-wbar Ibey want for lbelr own persoml retirement benefits, bot socks to resolve 

1101hing for all the other 25,000 mecnbcrs of the retirement system. If that suit remains 

i,ending, there will be no stopping dozens of other individualized actions against OCERS, a.o.d 

no unifo~ in the application of the rule of Ventura to all members of the retiremerrt 

system. 

It is the Board's intent ID !bis action to joiD as party defendants persons of all 

competing interests who teek to cont.ett portions of Resolution 98-001, so that one court can 

be11r the cvidew:e and uguments once, can rule once, znd can bind all the affc:c:tc:d parties to 

its decision. OCERS is a pllblic entity that must apply tile retirement law ulllformly 10 all Its 

members. It should not be subjected to the cost and risk of multiple suits atxl multiple, 

possibly conflicting, ruluigs. 

Or PUIN1~ ANU AU'rf!Qg\lf~5 
,_ -··· -· _ _ l!XP~TEAPPLICATIO~ 

1 53 
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3. Civil No. 791499 Sliould be Enjoincd:=0r At Least ConsoHda«:4 with cJJjs Action 

CiVil No. 791499 is a relate4 case 10 this one, urulei the provisions of Rllle 804, 

California Rules of C-0urt, because the case essertially involves the same parties, is bused on 

tile same or similar claims, involves the same events, and involves the same i'aeb: and the 

s1mc qul:-'tio.ns of law1• The allegatioos found in the Petition in the second action are exactly 

tllose set forth In para.graphs 20 and 21 of the V erffled Complaint In i:hls awon, Tile whole 

p11rpose of a complaint for declantory refief, to resolve actual controversies between parties. 

wottld he confo11I1ded if e.ich of the defend;u1ts could thereafter file its own suit on the sune 

i.<s11es and pr~eed independelllly from the first action. Particularly where the plainr.iff is a 

public cncity, exposure to an wmecessary mul11Jlicity of actions Is contrary co che public 

iaterest . 

Every party should have i!x flay in court. Tua Board does not ask the Court to 

di.smi.&S Case No. 791499. Either the :iction should be enjoined, so lbut the first-filed qi~c 

may procud unfctLered, or that action should be coruolidated with this action so that all 

ilterested and necessary parties can be joined and a single court may hear and decide aU the 

com.moo. issues. 

Section 526 of th~ Code of Civil Procedure aUows this Court to enjoin Case .No. 

971499 until the completion of this proceeding: 

(a) All injunction may be granted in the following cases: .... 
(6) V.'huc the restraint is necessary to prevent a multiplicity of 

Judicial proceeding,. 

~ Aldrich v. Tfllm.Csmti,.ienlal lard Etc. Co. (1955) !JI Cal. App. 2d 738, 797 (affirmi.o_g 

injunction apinst second ac.tion). Aldrich quoted Pomerot's f!cuity J11risprudence for the 

following principles tlut are applicable he«:: 'Where it is essential to promote the ~ads of 

OCl!RS bu ftlc:4 Noli.c:,, of RJelafcd C:..0$ \n e<1cll ll<'Q•~. ill accordmce wilh Rule &0-1, Co.llf'omia Rule, 
of C-0·.1rt. 

.JAMEi _ ~~ OF POINTS AND AUTH"9"1llW5 
IN SUPPOllTOF l!X PARTll APPl,lCATION 
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20 

justice that an entire contmverzy sllould be determined in one ~roceeding, so that, the rights 

aJ1d duties of aU parties mercsted !!UY ~ finally settled, it may be necw:ary to restrnin other 

suits, so as to prevent the pcnducy of two or more actions involving tbe same 6Ubject matter, 

ur to prevmt a partial litigation of the. conuoversy, or to prevent a mulliplicity of suits 

depending upon lhe-...me fai:ts or principles.' Jd. 

In the alt.en,ative, Section t 048(a) of tbe Code .of Civil Proeedure o.ffords this 

Court the discretion to consolidate the rwo proceed~, providing in part: 

Wheie actions involving a common question of law or fact are 

pending befo~ the court, it 01.ay order a joint nearing or trial of 

any or a.II the matters in issue in the actions; it may order ell the 

actlOD$ consolidated alld it may make 61.1Ch oroea:s concornillg 

procecding6 therein as DlllY tend 10 avoid llmlccessary costs or 

delay. 

Sf!.1; Puers v. Binnartl (1933) 219 Cal. 141, 149 (affu:ming lower court's consolidation of two 

cases in which, as here, patties wbo were plaintiffs in thb ftrst action 'IVl!re dcfcodanlS in the 

other action end the two actiom lnyolyed common questions of law and fact). 

Plaintiff: Board respectfully requests tllat the Court gr.lilt its application to enjoin 

further proceedings in Civil N'o. 791499. or. alternatively, to consolidate- !hat action with this 

ore. 

21 Da.te: Marth~, 1998 STBEFEL. LEVIIT &. WEISS 
A Professioruil Corporation 

22 

23 

24 

25 

26 

27 

28 
.JAMES_ 

By Ll. I. Lek(""-....., 
H~rman 

Attorneys tor Plaintiff 
BOARD OP RETIREMENT OF 
ORANGE COUNTY BMPLOYEES 
RETIREMENT SYSTEM 

lt~i.R~ OP POINTS AND AUTHQ~5 
IN SUPJfORT OF 6X PARTB APPLICATION 
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I TAN J. NOLAN Ba.r No. 63999 
P.O. Box- 808 

2 Santa A.Ila, Ca 92702 

3 
Attorney In 'Pro Per, Defendaot 

4 ElUC W. SNETHEN Bar No, 49791 
160-0 Bennuda Dune., 

5 Boulder City, NV 89005 
Attorney In Pro Per, Defendant 

6 

7 

Date; 3/1619& 
Dept.: 7 
Time: 4:00p.m. 

8 IN nm SUPERIOR COURT OP TH£ STATE OF CALIFORNIA 

1N AND FOR. TliE COUNTY OF OR.ANGE 

10 
BOA.RD OF RETIREMENT OF ORANGE COUNl'Y ) 

11 EMPLOYEE.'- RETIRIDlfEN'f SYSTEM, a local pubfic ) 
entity.. ) 

12 
Plaiotifi; 

13 
vs, 

14 
JAN I. NOLAN. 111individual; ERIC W. SNETHEN. an 

lS indi•ndlt~I: cmTNTVOF O.RANr.F., A politiC"I 
subdhli~ion ,;,f the Stat~ ofCilif<>mia.. and DO'ES 

16 1-30,000, inclusive, 

17 

18 

19 

Defendants. 

! 
i 
) 
) 

l 

CaseNo. 798 1S 

D.EFENDANTS'OPPOSmON 
TO E.XPARTEMOTION 

20 Through this ex par1e op.plication, plaintiff'5CCks 10 enjoin defendants IAN J. NOLAN 

21 (NOLA.~ and ERlC W. SNETHEN (SNETHEN) rtom proceeding on their previously Ii.led 

22 Petition for Writ ofMaooate, Case N'o. 791499 in which plainli.tf. BOAllD OF RETIREMENT. 

23 ORANGE COUN1Y EMPLOYEES' RETIREMENT SYSTEM (BOARD OF RETillEMENT) 

Z4 is tl1e named Re:;pondent. Iii the akenulive, plaintiff S<:Cb to coo.soWate tbe two C85CS. 

25 Oefendallts object to the ex parte application and allege: (a) plaintiff is required to bring 

26 a nnr;i~ motion for an ordererJoinins defendants and for consolidation of the actions; (b) absent 

27 o,g~t cu:wmst11r1Ct1S, a.nd 11. chowing of 8()0d c:iuse, the roq•~est for •ueh an eJC paneo.QfJ..r is 
.JAMES_MO ELL:_0412 192/965 ·i.iV 

28 unproper, (c) the two cases uc not pendil1g before this Court; (d) consolidation is ptemalul'c as 
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dcfc:nc!aou have not 11ZUWered, dcmum:d, or otherwise pl~ rega_rding the ini:rits of the complain~ 

2 (e) consolidation is inappnipriate as this Coun bas no way of evaluating whether there are 

3 common issues of law or fall!; (f} the two cases are not appropriate for consolidation as they do 

,1 not involve the same parties, all the same questions oflaw, or all the sam.e question& of fact. 

By responding to this c,c partc application, defendants do not waive their objections nor 

6 arc 1hcy making a genera.I appearance in 11\e action. 

7 

8 

9 

MEMORANl>CfM OF l'Ot:NTS AND AUTllORlTLES 

STATEMENT OF FACTS 

On Ftbrulf)' 6, 1998, plaintitfpiwed Resolution 98-001 1 which stts forth the policies and 

IO guidelines upon whlch Onnge County employees· retiremenr benefits will be catoulatcd. 

l l Defendants NOLAN and SNETHEN objected, orally and in ·writing, to the BOARD OF 

12 RETIREMENT regarduig thrtt, of the approximttely 33 provi~iom of tile Resolution, which do 

13 not comply with ~pplicable statutes and case law. 011 Febr.l!acy 11, 1998, defeijdant NOLAN sent 

l 4 a letter to the BOARD OF RETIREME.l'ff, with a copy to its attorney, seeking to exliaust her 

ts 11dminiSlrativc remedies as a condition precedent to filing her lawsuit and requested a response-by 

16 March 2_ 191)8. (Attached as ~xhibit 1.) On February 17, 1998, defendal\t SNETHEN sent a 

17 similar letter to each member of the Board. (Attached as EidtJbi1 Z,) lo response, plaintiff's 

18 attorney requested a meeting with defendants which took place on March 5, 1998. 

19 AJ the cortclu;ion oftliis two hour meeting, plaintiff's attorney informed defendant~ that 

20 he did not have the authority to determine whetl\crwc bad exhausted our admirustrativc remedie.,, 

21 and ooly tile Board could make thal decision. He also told defendants he did not have authority 

22 to accept service of a lawsuit on the Board's behalf He said the Board did not want litigatim. 

23 Plaintiff's attorney stated thit although we were entitled to bring a lawsuit, if we did, we would 

24 be responsible for the pensioners not reGciving toe iru:rease in their pension benefits whicb were 
' 

25 provided for under the tenns of tlle newly passed ReEolution. He .stated he would get !Ill 

26 

27 
.JAMES_MOR 

28 

1This is the subject matter ofplaintiff'ts;om_plaint. 
LL_0413 19;ji96:i 157 

2 
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"injunelioa" to slop payment of the increased pensions and it would be dcfcnde.nts' fwlt that the 

2 p.wioner.; wQUld not rt:Ct:ive the idditioll8l S200 or $300 in I.heir mamllly checks. He suted they 

J woold have to continue "shopping at Lucky's rather than Farmer's Market." He said that if we 

4 brought a lawsuit, he would file a lawsuit and nanu, each ofus l\S defimdants as well as naming !he 

S Count)• of Orange. He did not state what the 11alure of the lawsuit would be, nor describe its 

6 substanc.e. 

7 Plaintiffs attorney then asked if we intended to bring a lawsuit to which defendant 

8 NOLAN responded. "probably." He requested to be-notified prior to the filing of any lawsuit and 

9 defendants agieed to this courtesy r~que..<t. 

10 On Mat~h 6, 1998, defendants seut ll.llotl,c:r lcttcs 10 tlce Retiiernl:l'lt Bui!rd secDng to 

11 eichaust administrative remedies requesti.llg a reply by Marcil 16, 1998. (Attached as Ex.bibit 3.) 

12 On March 9. 1998 al approximately 5:30 p.m .• defendant SNETHEN reGeived a telephone 

13 call from plaintiff's attorney advising him the BOARD OF RETIREMENT had flied a Compl&Ult 

14 for Pc:i:laratory Relief naming NOLAN, aJ1d SNETI'IBN, as ii;nlividuals, and the COUNTY OF 

15 ORANGE as defendants. The lawsuit w~ Ii.led Man:h 6, 1998. the day follo'wing the meeting with 

16 plaintiff's altomi.y. 

I? On March 10, 199&, defoodants 6Jed a Petition for Writ ofMMd:ite Nming 4S r~pondent, 

18 tbcJlOARDOFRETIREMENT. (CaseNo. 791499.)At4:05p.m.onMarch 10, 19981 a copy 

19 of the Petition forWritofMlllldate was served 011 Mr, T.homas Fox, Chainr.an oflhe Retirement 

20 Board, IUld the proofof SttVica lll8S filed with .the oourt at approximately 9:00 a .m. on March 11, 

21 1998, (AttaQhcd as Exhibit •.) Dc:feadants were not served with plaintiff11 Sum"lloru and 

22 camplaint until March 11, 1998, at approximately 9:40 a.m. 

23 

24 

2S 

2 

27 
JAMES_MO ELL_0414 

28 
194/966 158 
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3 

4 

lSSWS AND ARGUMt;NT 

I, AN EXP ARTE Al'l'LfCA TION TO ENJOIN DEFENDANTS FkOM 
l'ROCE:EDING ON mim l'ETillON FOR WRIT OF MANDAT.t:. 
WHICH JS ASSJGNED TO DEPT, 61 IS IMPROPER 

"'Ihe geoeral rule is th.at notice of motion murt be given whenever the order sought may 

S affect the rights of an adverse party," (McDonQ/d v. Severy (1936) 6 Cal.2d 629, 63 l. 

6 (Empha:sh added).) 

7 An order denying defendallts' right to proceed as petltioncrs in the Petitioo for Writ of 

8 Mandate. whioh is legally pending before the Honorable John C. WooUe~ in Department 6, will 

9 definitely lffect the due pl'OC<$S rights of these defend.ants. The addit.ional effect of such an order 

10 would be to e,ijuin another Sup1:1io1 Cuw t Judge from hearing lllld ruling 011 a matter validly 

11 before him. It is doubtful this Court, either through an ex pane application or noticed motion, 

12 could enjoin another Superior Court Judge rrom hearing a cai,e assigned 10 him. 

13 Plaintiff has requested both CS!es be assigned tc;, DeplLrlment 6 a.'ld defendants have M 

14 objection if this Coun: desires to reas:,ign plaintifrs Complalnc for Declaratory Relief 10 

IS Depanmmt 6, Absent 111ch mgnment, howe~. th.ls Cour1 does not have the pow~r to issue an 

16 order which not ollly enjoins de~de.n1s, but the 1-!onorable Judge Woolley as well. 

17 Additiolll1lly, tbere 111e no grounds upon which to enjoin defendants. The filing of 

18 defoidants'/petitioners' Petition for Writ of Mandate was perfected prior to plainti{fs Complaint 

19 for Declaratory Relief and u, therefore, first in time. The Petition for Writ of~date was filed 

20 and seived on respondent on March 10, 199&, with service e!I'ected the same d!ly and completed 

21 on March 11, 1998, otappro:<imatcly 9:00 o.m. by filiAg a copy of the proof ofservic:c with tho 

2Z coun. Plaint.ills did 001 $Ctve defendants wilh the summoru et1d complaint for declnra10ry relief 

23 until March 11, l 998, at approximately 9:40 a.111. Plaintiff has set forth no valid grot.nds upon 

24 which 10 iswe an ex parte order to enjoin c!eli,ndanu from proceeding on their Petitio• .. 

2S 

26 

27 
.JAMES_MO ELL_0415 

28 
195/965 159 
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2 

3 

2. AN EX PART£ MOTION FOR CONSOJ,IDATION OF CASES 1S 
l'.NAPPROPRIATE. 

Only limited fomlS of (eUef are available~ pane. For the most pan, these are authorized 

4 by statute. The li>llowiJlg are the most common situations 1n which ex parte orders may be 

S obtained: to shorten or extend time to plead; to appoint a guardian ad litem; 10 Rtnend a.pleading 

6 by substituting the name of a 6ctitiously-named party; to authorize scr.icc by public~tion; to 

7 eulhorize discovery by plllimilf during lhe 20 day "hold"; 10 comrol deposition ,scheduling; 

8 disllllssal fur tail.Ire to amend a complaint alter sustaining of a demurrer. 

9 California Code of Civil Procedure, section I 048 allowing for consolidation of actions, 

lO does not spuifically authorize eit pme applications, nor doe, it specifioolly require a "notiet<I 

ll motion." However, Cali(brnj1LPrac1ice Guide. Civil l'rocedufe Before Trial al page 12(1)-67 

12 [12:3 551 pr9vidc.1: "The regular noticed motion procedure i, followed to obtain an order for 

13 (:nn.'<Olidation:• Corle of Civil Procedure, ~lion 1048 provides: (a) When actions involving a 

14 common question of!aw or fact are pending b~forc the court, it may orc!cr ll joint hcering or trial 

IS of 11JJy or all the lllllller.;in issue in the actions . . . . " Defend111115'/Petitio1ers' Case No. 731499 

16 is not. pending before this Court and this Court has no way of lcnowing whether the PwlioJJ for 

17 Writ ofMand.i.te and Cnmpbint for Declaratory Rc&ef involve a collU)loo question of law or fiict. 

18 The sarae Cl.lifomia Prsctice Guide at poge 12(1)-68, seeti<m. [12~357] provides: "The 

19 motion to consolidate should not be ma.de undl the ,·arlous cases are "at issue,·· because uruil then 

20 the court may not be able to determine whether consolidation would be appropriate (i.e .• how 

21 impcrtant lhe ''common" issues vs. odters in the cases)." 

22 The party seeking relief must show good cause why it should be pt.ed ex pi.rte relief 

n rather than proceeding by way of noticed motion. Plaintiff's only allegation of good cause or 

24 "exigency" is that plaintift7respondent would be requited to respond to defendants'/petilioaers' 

2S Petition for Writ of Mandate by today's elate. Coda of Civil Procedure, stctioo 1107 provides in 

26 reliMuil part: "Within live days a.fter service and Iii~ of the applicalion, ... r~oodent . . Ill!r 

27 
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I ierve upon thi, app~cant Md file ,vit!t the court points and authorities in opposition to the granting 

2 ofthc writ." 

'3 There is no requi(ement that an opposition be filed within five days. The Petition fpr Writ 

4 of Mandate reque.'it$' either th.e granting of a peremp101y writ in the first instance. or-an alternative 

5 writ . . Both requests could be denied. If Judge Woolley grants an alternative writ, wiuch is more 

6 likely than a peremptory writ, pbintlWrespondcnt wil be served with 1111 Order 10 Show Cause and 

7 given time to resporid. Therefore, plaintiffs showing of"good cause' ' ls lacking. 

8 

9 

10 

3. CONSOLIDATION OF THE TWO CASES IS !MeROPER AND 
PREMATURE, 

Dcfcndanb have until April 11, 1998, to answer, demur, or-bring e motion to strike the 

11 pleading. In the ev\lllt defendants ruccessruny demur to, or strike plalntiff s complaint, obviously 

12 there o:>uld be no wnsolidation. In this l"C$pecl. painlilrs application for ord:r to consolida1e the 

13 actions is premature. It is defendants' contention that several grounds exist for filing a demur to 

I• lhc complaint and, perhaps, a motion lo strike the pleadings. 

15 

16 

17 

lo any event, consolidation of the cases is inappropriate for the following reasons: 

(A) The twe actions do not involve the same p11rtie,, 

The Petition for Writ ofMaridate names as petitioners the Orange County Attorneys' 

18 Assn., Nolan and Snethen. Re.1pondcnt is the Board of Retirement, Orange County Retirement 

19 S}'Stem. There are no "OOE" responde~ts. 

20 The Complaint for Declatatory Relief names the Board of Retirement as & Plaintiff. 

21 Defendants are NOLAN, and SNElllEN, as individuals, and the COUNTY OF ORANGE along 

22 with 30,000 "DOES. "2 The 00111plaint docs not name "the OrMgc County Attorneys' Assn. u a 

23 
• 

24 Pre.'Wmably, these "DOES" repre~ent each employee of Orange County, active or retired. 
Although plaintiff nllcgcs the identities of these DOS dcfeodllllts are unknown to it, plaintiff 

25 actually tw the oame of each retnd member, and plaintiff also bas tile name of the individual 

26 employers and agencies within the Orange County Retirement System. Plaintiffs ignorance of true 
names must be real end not feigned, (Gm,ral 1./otors C.o,p. v. Superior Cm,rl (1996) 48 

27 Cal.App. 580.) 
.JAMES_M ~
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defendant. The Petition for Writ of Mandate does not IWl!e the County of Orange as a 

2 re:poodent. Although plaintiff could make a motion to amend tho complaint to name the Orange 

J County Attorneys' Assn. as a defendant, defendant/petitioner oould not name the County of 

4 Onu,ge as a responde11t in the Petition for Writ of Mandate because the County has not refused 

5 lo perfunn a duty. 

6 (B) The Complaint for Declaratory IWicf a,k:, the court for "a judiciAI dctennin1tion 

7 chat Resolucioa 98-001 complle, wilh applicable law." 

8 There are approximntcly 33 "elemeots" of "Qompeosation'' which are to be included or 

9 e,ccluded in the definltion of "co111pen,ation e&tllable" punumt to the Resolution. 

IO Dcfcndanl3' ll'ctitio~crs' Petition for Writ of Mandate addressei just three. 

11 The ·:;udicial detenniiwion" requ:sied by plaintiff' WOllld require a judge 10 evaluate over 

12 a thousand "pay CQdes" used by the County md compare them 10 the Memorandums of 

13 Undemanding and Personnel il!ld S3la.ry Resolutions of numerous county agenties and bargaining 

l 4 units, and Wiicw ell other infamation pleintiff retied upon to formul.atc a,id adopt Resolution 98· 

ls 001. Additionally, other provisions oftlle Resolution address aC11Jarial calcolalions, contributions 

16 arrearage. calculation of "ccmpe~tion earnable." retroactivity, ud the statute of limitation.s. 

11 Because plaintiff's request is so broad, this Coun would have to address each issue, whether oc 

18 not certain provisions ofthi: Resolution were being challenged. rt would seem this Court would 

19 then be required to grant cacil agency, bargaining unit, and iroividual affi:cted by this Court's 

20 cktermination. the opport\lllilJ to lie hard before entering any fiw order regarding the Resolution 

21 "complied with applicable law." If any judge wu actually willing to t:r.ke on ,uch a burden, it 

22 would ulcc ~5 before a dc:tcrminafa>n could be made on plaintiffs Complaint for Oec;laratory 

23 Relief. 

24 

25 

26 

2, 
.JAMES_M'?s ELL_0418 198/005 162 

7 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1391

Plaintiff's complaint seeks judicial ilpproVll of its Resolution which contains approximately 

2 33 separate potemial provisions (1.SSUes). Only three issueJ. have any commonality to the Petition 

3 for Writ of Mandate. A consolidation of the aciions would cause unn=sary and significant 

4 delay, as well as hardship 10 defendants/petitione:s, 

s The Government Code charges tile Board of Retirement with the responsibility for 

6 determfoing the ufinal compensation" of retiring members under specific sections of the 

7 Government Code. Plaintifl; under the guise of a Complaint for Declaratory Reli~ seeks to shift 

8 itS responslb!Hties umer the Government (;ode 10 this Coun, and requests this Court to substitute 

9 irsjudgmen1 for the statutorily 1'llall!ated discretionary duties or the Retirement Board. this is not 

l the purpose for which Declaratory Relief was designed, and therefore, the eonso&dittion of 

11 plaintiff'~ Complaint with defendants'lpctitioncrs' Pctitiop foe Writ ofMudate is inappropriate. 

12 

13 

14 

Multipli<itv of Lawsuits 

Plainulf alleges without any factual support that"[ A)ltl\ough almost universally greeted 

15 in the County u proper, fair and reasonable application of the ncwJy enunciated benefit rules, 

16 wtain individuals and the Counly imnediately attacked the Board's R.esolulion as either gra.nrlng 

I 7 too little or too much." (Page 2, lines 24'27.) In contrast to~ statement, plaintiff alleges at page 

18 3, lines 15 -18, "[I]P that suit remains pending, tbere will be no stopping dow,s of ether 

19 it,dividuall:red '1Ctio11S agiiinst OCERS, JU1d no unironnity in the 11pplicarion of the rule ofVcntwa 

20 to all members oftlte retiremeGt 5}'$1Cm.'' 

21 Plaintiff' is 5peculating as to the number of lawsuits which can and will be brought. Not 

22 even the County has brought a lawsuit at this time, and there is no alle~tion by plaintiff that any 

23 other individuals or agencies have brought or a.re thrcatc.ni.og t<l bring a law,uit. 

24 Toe elements of the 'ResolUtioo do not universally affect all employees. Each igency and 

25 barg,ifoiJ,g uni1 h•ve individualized Memorandums of Understanding upon which the elements of 

26 various provisions of th1> Resolution are based. Defertdants'/Petitionena' Writ of Mandate 

27 
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addresse, only th.!ee elements oflhe Resolution which apply to the Attorney's Memorandum of 

2 Understanding and Persoll/lel and Salary Resolution. 

3 CONCWSION 
4 For all the Above rauons, defendants respecrtuUy request plaintiff's ex parte application 

S for order e1tjoiring defendants/petitioners, and consolida~ fhe actions, be denied. 

6 

7 Dated this 16th day of March 1998. 

8 

9 ~p~tfi.lUy submined, 

(0 

~tu-IL l l 

12 efendant 
]3 

14 

IS 

16 

17 

18 

19 

20 

21 

22. 

23 

24 

2s 

26 

27 
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DECLARATION AND AFFIDAVIT OF JAN J, NOLA!'i AND ElUC W. SNETHEN 

I. We, IAN J. NOLAN, and ERIC W. SNETHEN, dccbre th.et wean: attorneys, duly 

3 licell.Sllli to practice la-w in all the courts of the State of California i!ld are defendants in this matter. 

4 2. On February 6, 1998, plaintiff' pa.s!C<i Resolu6on 98.001 which sets forth the 

5 policies and guidelines upon which Orange County ernploye~• retu-crnent benefit3 will be 

6 calcul,tcd. We both objc,;tcd, prior to 111d after lhc adoption of said Resolution, orally .and in 

7 writing, !o three specific provisions of the Resolution as not complying with applicable statutes 

8 and ca<.e law 

9 3. On February 11, 1998, I, Jan 1. Nolan, seat a letter to the BOARD OF 

10 RETIREMENT, with a copy to it!i attorney, Mr. Harvey Leidennan, seeking to e.naust my 

I .I administrative remedies as a condition precedent to filing a lawsuit and requested a response by 

12 March 2, 1998. (Attached M Eit.hibit t.) 

4. On Februar1 17, 1998, I, Eric W. Snethen scr,t a letter to tho Board seeking to 

14 exhllUSt my adminlsuatlve remedies. {Aiuched as 'Exhibit 2.) 

15 5. In response, Mruidennan requested Ji meeting with us on March S, 1998. At the 

16 conclusion of dus two hour meetine, Mr. I .eiderman infonned us that he did not have the authority 

17 to teU us whether we !.id exhwsted our adrninlStrati~·c remedies, and only the Boa.rd could make 

18 tbal determination. He also 101d us he did not have authority 10 accepc setVice of our lawsuit on 

19 the Board's behalf. 

20 6. Mt. l.,:iderman said Ille Board did not want Utigation. He told us that although we 

21 w0rc: 0ntitlcd to bring A laws.it, if we did, we would be l'C$PQn1ible for the pc~ioncrs not 

22 receiwig the imcrease in their pen.sion benefits which were contemplated under !he terms of tile 

23 newly pliSSed Resolution. He stated he would get an ·~11junction" to stop payment of the increased 

2-1 pensions and it would be our fault that the pensionen would nol re«ive the additional $200 or 

25 $300 in their monthly beneiit cbecks. He said they would have to wntinue "5bopping at Lucky's 

26 rather than at Farmer·s Market." Mr. Leidcmta11 told us ifwe brought a lawsuit, he would 61e his 

27 
.JAMES_MO LL_0421 

28 
201/965 165 

10 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1394

l own lawsuit And mme each ofus as defendants as well as the County of OrMge. He did not state 

:i. wh:11 the nature of the lawsuit would be, nor describe its substance. 

) 7. Mr. Leiderman than asked ifwe intended to bring a 11.wsuit to which 1, Nolan, 

4 resporlled, "probably." lfe requested to' ~e riotifie4 prior to the filing of any lawsuit and I agreed 

S to this courtesy request. 

6 8, On Mar~h 6, 1998, we sent another letter to the Retirement Board seeking to 

7 exhaust administrative remedies and requested a reply by Mm:h 16, 1998. (Atlil~hed as .Exb'bit 

8 3.) 

9 9. On March 9. 1998, at approximately 5:30 p.rtl., [, Eric W. Snethen. received a 

l O telephone 0311 from plaintiff's 11ttot11ey ad,,;sing me the BOARD OF RETIREMENT had filed a 

11 complaint for declaratory relic( naming NOLAN, and SNETIIEN, u individuals, and the 

U COUNTY OF ORANGE asdefendants, 

13 I 0. According to documenls serv,ld on declarants, the luMJit ~ filed March 6, I 998. 

14 the day foUowing our n\eetutg with Mr, Lcidem11111. 

15 t I. On March 10, 1998, I, Eric W. Sm:thcn, tiled a Petition for Writ of Mandate 

16 ~ the Orange County Attorneys' Assn, Nolan. and Snethen as petitioners, and, the BOARD 

l '7 OF RETIREMENT as respondent. 

J8 L2. Later that wne dily, on March 10, 1998, we acccmpanied an individual not a party 

J 9 10 the actioo, io the offic:::i of the Board ofllet.ircment where lhcPc:titioo for Writ of MAlldate was 

20 served on Mr. Thomas Fox. Chilirman of the Retirement Board. I. Eric W. Snethen, filed the 

21 proof of service with the court at approximately 9:00 a.rn. on March 11, 1998. (Attached as 

22 Exhibit 4.) 

23 n . [, Eric W. Snethen, accepted service-or tile plaintiff's summons and complaint on 

2.4 Marcil 11. 1998, at approximately 9:40 a.m. I also accepted substitute semce for Nolan with her 

2S authorua1ioo. 

27 
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I We have per.anal knowledge of the foregoins and declare under penalty of perjury, under 

?. the laws of tha State or California, that it iz true and correct. 

3 

Executed this 16th day of March. 1998. at S11n1a Ana, California. 

5 

6 Respectfully Submitted, 

7 

~z~ 8 

9 

~&] 10 

raL 11 
ERJC W S 

12 Defendut 

13 

14 

!S 

l 6 

17 

l8 

19 

;:o 

11 

22 

23 

24 

2S 

26 

27 
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DEFENDANTS' EXIDBlT 1 

FEBRUARY 11, 1998, LETTER FROM JAN J. NOLAN 
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JanJ.Nolan 
P.O. Box 808 
700 Civic Center Dr. 
Santa Ana, Ca 9170 I 

February I I, 1998 

Mt. ihoma.s FoM, Cbairma11 
Orange CoUtJty Board of Retirement 
2223 Wellingtor. Ave. 
Tustin. C~ 92701 

Dear Mr. Fox: 

On F¢bro81)' ~. l998, the Board of Retirement passed a rcsolUlioo implementillg the V11atura 
decision. A~ part of tha Board'& ~ction in passing the resalution. it ercluded the fnllnwi,:,g frou, 
"compensation eamBbll)"; 

1. "Payoffs of va(:jltion and sick leave rui,d holid,ay pay, to the extent neither-earned nor 
ponnitted to be n.shod-out under the applicable MOU, regulllcs, of when aotually '4Shed-out''; 1 

2, '''Flcxiole Benc51s ("Cafelt!ria l'IQJI") paid in cash to tb.e ex~ntpaid to members rctirin& 
on wid after Jmuary I, 1991 ";2 

3. "Payoffs of Vacation and S!ck Leave and Holiday to the extent earned (pro-rated on a 
monthly biisis), 110t lakenas time off and permitted to be cashed-out (pro-rated on a monthly basis) 
under the applicable MOU re11ardless of when aotually czlled-out''.1 

Because there ii; a legal requircmeot that an adrnwi.srra.1ive rcr.:te:lies must be eichausted pdor 
to filing a Petition for Writ of Mandate. and in an effort to exhaust tdministntive mnedies, the 
following request is made: 

That theBoan:! of Retirement, Orange Cnunty Employees' Retirement System, reverse its 
acfioa cxcludillg .&-om "compcnMtioo c:arnnblc", the aboTc listed items and take new action to 
include the following in "cornpcn.1ation'' and "compensation eamable": 

'Resolution, pg, .3, p;u-a. 2. 

'Resolution pg. 3, pa:a. 2 . 
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I. All tccumulated unused leave for which cash payment hilS been made in the meruuring 
period elected. regardless of when the leave was earned; 

2, Cash payment for flexible benefits (cafetcri& plan) for all employees who were employed 
prior lo the effective date of Board of Supervisors Re&olution #90-1551 , and have retired or will 
rctiJc prior to and after Jonw,ry I, 1991. The effect of the Board's action would~ the rCS<l1ution 
applicable only to members cnteti.ng the system on or after January l, 1991; 

3. Ca.sh payment fon,ot Les., tban 160 hour.; of va"•tion·lcavc, rather than jwt 80 hours 
v&eation leave, pursuant 10 tile MOU/PSR. 

My letters to )'OU dated Jnnuill)' 29, and Feb~ 3, 1998, arc attached which set forth the 
legal principles upon which this request is made. 

l f otber administrative remedies exist, ple.i:;c advise me so that app~priate steps can be taken 
to cx.bau.st tll administrative remedies as soon as possiblec. In the interest of expediency and 
efficiency, we could enter into a stipulation that all "'1otln~tn!ive remedies have been exhausted. 

A speedy resw= is re.1)ectfully requested. If[ do not bear from you or the Board's coumel 
by March 2, 1998, I will presume my requect for Boan! Action h3S been denied and there are no 
01hcr administrative remedies which I need e,maust. 

Thank you for your time and attention to this mal1e;r. 

Very troly youts, 

cc: Mr. Raymond A. Fleming, Secretary 10 the Board of Retirement 
Mr. Harvey Leidc:mum, Esq, 
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DEFENDANTS' EXHIBIT 2 

FEBRUARY 17, 19.98,LETTER FROM ERICW. SNETHEN 
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February 17, l 998 

Mr. Ray Fleming, Secretary 
Orange County Employees' R.etirement System Board 
2223 Wellington Ave, 
Santa Ana, CA 92701 

Dear Mr. Fleming, 

I began my retirement on October 1, 1997. As you no doubt !<.now, the Supreme 
Court handed down its opinion on August 14, 1997, in Ventura County Deputy 
Sherijft · Association v. Board of Retirement of Ventura County l6 Cal.4th 483, 
{Ver.tura). I immediately took steps to implement its provisions. On September 8, 
1997, by letter I requested this Board recalculate my retirement benefits applying 
the recent California Supreme Court Ventura opinion. Significant ev~nts have 
transpired since then. 

Based upon the information I Obtained at the Ad Hoc Committee meeting on 
JanJJary 21, 1998, and this Board's February 6, 1998, meeting, [ nm 11goin 
requesting recalculation of my retirement benefits. It is my belief. based upon the 
actions taken at those two meetings and this Board's adoption of the Resolution, 
that you have failed to accurately apply Ventura. It appears that tnis Board has 
determined, as did the Board in Vcnhlra, to fon:e the members, who you represent 
and to whom you owe a fiduciary duty to fairly apply the retirement laws, to 
institute a lav;suiL 

In applying the Supreme Court's decision to the O1U11ge County Attomey•s 
Memorandum of Understanding, it cannot be seriously, or legally disputed that the 
below-listed items of remuneration, paid in cash to me during my selected 
measuring period of October I, 1996 through September 30, 1997, must be 
included in the calculation of "Compensation," "Compensation Eamable," and 
"Fino.I Compensation" which will then be used lo detennine my retirement benefit. 

For your convenience, I have included the specific references to the MOU where 
relevant. 
II 
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Retirement Board Rcco.lculation Letter 
Page 2 

I. Base Salary, including amounts I paid into the Deferred Compensation Plan; 
2, Attorney Optional Benefit (Art. VII, §4 ): 
3. Attorney Special duty pay (Art. I, §2); 
4. Vacation cash out of 66.07 hours (Art. V, §2, subdivision J); 
5. Sick Leave cash out of 328.5 hours (Art. [V, § I, subdivisions D.J.a and 0 .3.b.); 
6. ~fileage allowance (taxable); 

I have also attached a copy of the break-down of the various items of remuneration 
r received in my designated, selected period, i.e., October 1, 1990 thtougb 
September 30, 1997. The ''final compensation" or $129,090.37 is the amount I 
believe should be used to calculate my retirement benefit . If you have any 
questions concerning any of the items, please do not hesitate to call me at any time. 

It is my belief that having filed my previous request and the instant request, 
considering this Board's Resolution which apparently is to take effect July 1, 1998, 
I have exhausted all the administrative remedies available prior to instituting legal 
action. However, in an effon to avoid a costly legal battle, I am requesting th.is 
Board to reconsider its adoption of the Resolution and to modify same in 
accordance with the principles set out in the letters to you from Jan Nolan on 
January 29, 1998, and February 3, l 99&, which T believe eCCW'lltely apply the 
Ventura decision to our M.O.U. 

If you believe there are any additional steps necessary for my administrative 
remedies to have been exhausted, I request that you agree to stipulate they have 
been performed. 

Sincerely. 

Eric W . Snethen 
Soc. Sec. No. 
1600 Bermuda Dunes Dr. 
Boulder City, NV 89005 
(702) 293-7065 
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DEFENDANTS' EXHIBIT 3 

MARCH 6, 1998~ LETTER FROM DEFENDANTS 
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March 6, 1998 

Mr. Ray F1emin_g, Secretary 
Mr. Thomas ~ - Fox. Chairman 
Orange Coumy Employees' Rc:tircrm:nt System Board 
2123 \Velli11gton Ave. 
Sama Ana, CA 92701 

Dc!ar Ylr. Fleming, 

\Ve have previously addressed the Retirement Board concerning the Ventura County 
Deputy Sheriffs ' Association v. Board of Retirement of Ventura County 16 Cal.4th 
:lR1, (Viinrura) ~Rse both in person and by letter. In those letters, we requested 
rnodif1cation of the Retirement Board's February 6, 1998, Resolution in that we did 
not believe this Board had correctly applied the Supreme Court's directives 
regarding CERL determinations of retirement benefits. In addition, we requested 
that if the Board did not believe we had exhausted our administrative remedies 
conceming this Board's implementation of Ventura, that we be so advised. 

Do TI1W'Suay afieruoon, March 5, 1998, we met with Harvey Lciidcrman and his 
associate Ashley tlangwa, regarding Tlentura, the Board's Resolution, and the letti;~ 
we had addressed to the Board. At the conclusion of that meeting, Mr. Leiderman 
told us that he had no authority to indicate we had e:d\austed our administrative 
remedies and implied the Retirement Boaru may still be coC1sidering our requests 
to modify the Resolution. Based upon our research into what remedies are 
available regarding a retirement board's actions, it is our belief that there is no 
additional administrative step which could be taken prior to the filing of legal 
action in the superior court. However, if t:herc arc indeed additional adminislrdtive 
steps wh.ich you believe are available, it is our sincere desire to use all avenues, 
short of filing a lawsuit, to come to an amicable ri;solution of this situation. 

Additionally, we fowid it not a little disturbing when Mr. Leidennan, while 
acknowledging our right to bring a lawsuit, suggested to us that if we did file a 
lawsuit in an attempt to obtain what we sincerely believe is a proper application of 
Ventura, he would take steps to bring into our lawsuit all other agencies in the 
county as well as the County .itself. He funlter suggested that perhaps we would 
not want the stigma of havini caused delay of the implementation of the current 
Resolution as he would definitely request the trial court to place a hold on 

175 
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Exhaustion of Administrative Remedies 
Page 2 

implementation of any of the provisions the, Board deemed appropriate by the 
Resolutlon. Thus delaying receipt of any of the benefits which would flow from the 
Resolution. 

t:n!ess we hear from you on or before March 16, 1998, we wi ll presume ihe Board 
aiuees with us that there are no other administrative avenues available and the 
B-;arc! is standing by the Resolution.Finally, we would request that the Board agree 
ro stipulate that we have exhausted any and all administrative remedies. 

Sincerely, 

Jan J. Nolan 

.JAMES_MORELL_0432 
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DEFENDANTS' EXHIBIT' 4 

PROOF OF SERVICE, MARCH 10, 1998 
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l 

2 

3 

::'.:!I ED SUPERIOR COURr OF THE STATE OF CALlFORJ-lI!c . ~ ·:':°''OOO( 

FOR THE COUNTY OF ORANGE HAR 1 1 :saa 

4 ORANGE COUNTY ATTORNEYS' ASSN , 
JA..'I J. NOLAN, ANO EB.JC W. SNETHE1". 

. . 
) 
) Case No. 791499 

~ 
5 

6 

7 

Petitioners, 

vs. 
) PROOF OF SERVICE 

BOARD OF RETIREMENT, 
8 0R.A.'IGE COUNTY RETIREMENT SYSTEM. 

! 
) 
) 
) 9 Respo11dent. 

10 

II 

12 

13 

14 

15 

16 

PROOF. OF SERVICE !!'OR 

PETITION FOR WRIT OF MANDATE 

.Reich, ,\dell. Crost, &: Cvitan 
A. Professional Law Corporation 
Paul Crost, Bu No. 40742 

17 

18 

19 

20 

21 

7.2 

23 

24 

25 

26 

27 

Attorney for Orange C0uoty Attorneys· Assn., Petitioner 
SOl Shatto Place, SUJ1e I 00 

.JAMES_Mjl ELL_0434 

Los Angeles, CA 90020 
Telep.bone (21 J) 386-3860 

Ju J. Nolan, Bar No. 63999 
Attorney In Pro Per, Petitioner 
P.O. Box 808 
Santa /\!la, CA 92702 
Telep.bone (714) 834-3655 

Eric W. Snethen, Bar No. 49791 
Attorney In Pro Per, Peti.tioner 
l 6()0 Bermuda D~ Dr. 
Boulder City, NV 59003 
Telepbone (702) 293•7065 

214/965 178 
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l 

2 

) 
Cl>.SE .NAM£, 

D~ON Ol" PBRSORAL SIDl.VICE 

ORANGE COU!l'l'Y AT'l'ORNl!Y' S ASSN., JJI.N J. NOt.AN, AND 
l!R:tC !'I. SNB'l'B.E.t< ve. llOllD OP RETIREMENT, ORANGE 
COUNT)'. U'l'I~ srsrBM 

4 CA.SE NO.: 7~14~.!1 

5 

; I declare that : 

7 I am 18 yea.rs of age or older and not a party to the a.bove -e.nt i tled 
case. 

8 

9 

1 0 

On March 10 , 1998, I personally served the attached, 

PErITI0N FOR WRIT OF MANDATE 

on the following by peraonaUy delivering to and leaving a true 
1 1 copy of t he aforesaid at the following address, 

PM--~~x 
12 ~card oc Recirement, orange county Retirement system 

2223 Wellington Avenue 
13 Santa Ana, CA 92705 

1 4 I declare under penal ty of perjury the foregoing ia true and 
correct, =d t:.hat this declaration was e:>1eouted on M&r<:h 10, l.998, 

::.s at Santa Ana, Count:y of Orange, Cal.ifornia. 

1 6 

17 

18 

19 

20 

21. 

22 

23 

24 

25 

26 

27 

.JAMES_MO L _0435 
215/965 179 
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1 JAN J. NOL.~ Ber No. 63999 

P.O. Box &08 
2. Santa Ana, Ca !¥).70'2 

Telephone(714) &34-165.'i 
Attomey 1n Pro Per. Dei!niant 

ERIC W. SNE'J:J-11:N Bu No . .4979l 
5 16()() Bermuda Dunes 

Te\,phone (102) 293-7055 
6 Dou.Ider City, 'NV 89005 

Attorney Jn Pro Per, DeJendant 
7 

g 

• 
Ff LED 

OfW,fGE C0tJ!m 8til'l!AIOR OOl.tTT 

APR0tts38 

9 

10 

ti 

IN Tiffi SUPl!R!OR. COtiRT OF THE STATB OF CAUFORNI.A 

[N AND roll nm COUNTY OF ORANGE 

BOARD OF .RETIREMENT OF ORANGE COUNTY 
l2 EMPLOVBl:IS RETIREMENT SYSTSM, a J~cal 

pul>lic e11tity, 
13 

14 

LS 
vs. 

JAN J. NOLAN, an illdMdw,\; BRIC W. SNilTH.EN, 
16 llll indlvidllal; COU~TY OF OnAN08, a pollical 

:;ulxlivi:iion oflh~ Slate of Califomia, and DOES 
17 1-30,000, ~lu:,lvc, 

Peferdeors 

~No. 791315 

OSFBNDANTS GENERA(, 
DEMURRI!RTO 
COMPLAINT FOR 
DECLARATORY RBLrEF 

(CCI'§ 430,10) 

MEMORANDUM OF 
POINTSAND 
AUTOOJUTIBS 

Date: April 21, 1998 
Dept. 7 
Judf!e: R.olH!d C. JUmc 
'fimc: l :30 p.m. 

18 

19 

20 

21 

22 
cZ.-- > 

D.:lenclani::, J~ J. NQ.~ (NOL.AN) and l!RIC W. SNETHm (SNEnJEN), demur to 

23 plalnt!fl's Compllillt fur D«-laratory Relief on the grolll!d it llillsto state file~ sufficieot 10 

24 CiOJISlltute a cause of action ID Illa!: (1) a judicial dcclaraiionlsnot necc:.swyorproper 81 this time 

2S because lbere is another action pen<illg; (2) ilseeks an lldvisoiy opinion; 1111d (3) the element of 

26 justiciable actual connoversy is lacking because no at1iumtive relJef is soug)t or possiblt a~ 

27 any of the detllfldlulfs. 

28 Illisd= is based on the attzchcx! memorandum ofpoin1' and aatborities, all oftlle 

.JAMES_MOR LL_0436 2161965 180 
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pkadin1s in this matter, the pleadings in CIISe nlL'llber 791499, and oral argument presented at time 

2 ofthe ttaring in this matter. 

3 Defendants NOLAN and SNETHEN respectfully re<tueSt the general demuncr ~ IJT"llled 

4 wi1hout leave to 11mend, thtt plainti.lJ's cornplai.nl brdeclantory relief be dismissed, and 

5 deiendants he BWl!J'ded costs. 

6 

7 Dated: 

g 

9 Rcspectfuny Submitted, 

10 

18 

19 

20 

21 

}.2 

'2J 

24 

25 

2(i 

Z1 

28 

JAMES_MOR LL_0437 

2 

217/965 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1410

• • t .. • • 
l pleadings in thi, Jllllttcr, the pleadiogs in cax: number 791499, IIIICI 01111 argument presented at time 

2 of the hcarq io this matta.. 

3 !xfendants NOLAN and SNETHEN respectillly teqllest the general demurrer be grantt,d 

• withcul leave lo a:,.lle,-d, thal pl.a.iotufs complaJm furdeclualocyreliefbe dism.isscd, and 

s delcB!ants bi, lWBided CO$S. 

G 

7 Dated: 

8 

9 R.c:spcctfully Submincd, 

10 

II 

17 
IS 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2g 

JAMES_MOR LL_0438 

2 
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MEMORANDUM 011 l'OINTS AND AtJTIIORITlES 

SUTEMENTOF FACTS 2 

3 OnFcbrua,y6, 1998, pl.&intilTpassed R~lutioo 98-001 which sets furth the polkicund 

4 guiclcli:r1'3 upon which O=gc County co:;ployces' rctircmcot bc1.11>fits will be calculated .. 

S Defendants, NOLAN aod SNEnmN, bclicvir.g that ttu-ce, oftheapprol'irnatcly thirty,<111~ 

6 provi:iion.~ of !hi; Rt:soluoon. do out comply willi iippU...ble stlll.Utc:i llDI.I = law, 61ed al'ctitiou 

7 for Wnl of Maud!ltc:, along with the ORANGE COUNTY ArrORmlYS' ASSt'il~ agiw,st this 

S pbuotilf, BOARO OF RETIREMENT. The: Petition fu, Wril ofMllll<l..ie ad<Jm;Ses only lm:c 
9 11111:rO"' JSSijes. 

10 Plailttiff~ aComphiJJt t>r DecJanuory Relief requesting a decla!lltio11 from !his CoWt 

11 WIii tnc entire ReM>lution, not just the lhreeprovisiollS challenged by defml~t.vpel1lloner.;. 

I. 2 complies with uppticable law. Plailtilfnamed NOLAN, SNBnmN, and the COUNTY OF 

13 OR.ANGE, as defendanit. 

I~ 

lS 1. 

16 

17 

18 

•~YES AND ARGUMENI 

19 
Dcfc.nda111i,, NOLAN am SNETHEN, reques tbJs Colirt lake jl,ldicial ooticc of ils own fik, 

~ number 791499, pending ia DeJ)llltl1lellt 6 of this Com 
20 

The oourt may refuse decwatory relief in lll1Y ase v.hei:e iu ~tio11 or detenniiiation is 
21 

not neN ssary Qr proper at the t~ 111\der all the circllJllSWlCeS. (Oilifomia Code of Gvil 
22 

Procedure, section I 061). 
23 

24 
The objection that a declaxatory judgment is aot DOCes.iao' or proper at the time UDder all 

the circumstaocc.s, where this fl!llt appears tom the &ce of the COIIIPwnt (01 from matter of which 
25 

the court r:ou!lt o.r may lllke judicial no~), 1118.y be made by dcourra to the COJ]Jj]WDI on the 

gi'nllM thu it mik to ,;tateiw:ts sufficient to constitt.tca cau-;e of action. ( MoJs v. M= (1942) 20 
Z1 

c.J.2d 640. 642). 
'2& 

.JAMES_M OR LL_04 39 219/965 
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I Wbcreaootber action is pending between 1hesameparties in which theissue sought to b: 

2 a,!jµdicated in 1M declarato,y ielief actic,; can be 6nilly adjudic..ted, deda,atoiy relief is p10per!y 

3 denied. (Hogan u. Fairjield(l96S) 2311Cal.App.2d 197, 202). 

4 Def~, NOLAN 8lld SNETmlN, 8.9 weU as the ORANGE COUNTY ;ATTORNEYS' 

S ASSN., aiepetitio11C1S n a Writ ofMandare action filed and stl"'ed oo Much JO, 1998, 1'laintiff; 

6 BOARD OF R.BTIREMENT, is named as re,poodent in the l'e!Lioo for Wrt ofMandilta, C8'le 

7 number 791499. The Writ seeks to resolve whether the Boud of Retirement his a duty to.include 

I three specifically identified elerneots of pay in the calcu)atfon <1f ~loyee,,' "mat comp«>Sation," 

9 which hne beeil exdu<kd by plainltlf's Rewlutioa. The remaining thirty ete01onts and provisioM 

10 in the ~0<0lurion, ~ do nol !ij>ply to~ dcfU1dJants/potitiollffl, or we 001 ln c!j:;pute between 

11 plaiztiff and these defend11n1s. The disputed issues between plaintiJl'llOd dcfendmits, NOLAl-1 and 

12 SNBlllBN, cm be a4judicatod with :fimlity by a tullns oo the Pctitioo for Writ of Mondllte. 

13 Coum ~ve bold tbnt if a putif£or cross-complaioant ha, other mains of seeking a 

14 dctcnninlltion of th:i.t rights, ~" a trial judge -y -SU$ain a gcnonil demurrer to o. declarato,y 

IS rclicf olaim., &, CaJifonria Ins. Gvar-antteA.srn. v. Sriperlar Com(l~l) 231 Cal.App.ld 1617, 

I 6 t&>I, tl,cappcllat<, court held, "The 11,Y!lilabilityof anolhol':mrmof telieftlurt iudequa~ wiU 

I 7 usually Justify refwal to grant declaralory relict" 

18 A judiciAI ~watioo is ll01 noc:cssa,y or propc;r ot this time under all the: <:ire~. 

19 Defendants, NOLAN and SNET1lllN reqUC81 the demurrer ~ grmitcd on I.be ground tlwe is 

20 amtbcr action ptncling which wil rcsol'IC the d:L,pute as to dafi:ad!Ull:I ~OJ.AN IDd SNBTI:IEN. 

21 2. ~r~~ 
FFC 

22 

2J 

24 
25 

26 

A. THE COMPLAINT SEEKS AN ADVISORY OP~ON Pit.OM THE 
COURT. -

"Actual controVer.iy;" as used in Code ofCivD Procedure, section lOISi), Jii a controvcr.1y 

which admits ofdeffnltive and cooclusiw rc~fby jlldgJmlL witllilr the licld ofjuditial 
?.1 

lldministralioll, as disti.Dguished from 11D atlviso.ry opinion on a particular or bypo~ sune of 
2$ 

4 

.JAMES_MOR L _0440 220/965 183 
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1 facts. The judgmem. must decree, not suggesf, what the parties may or may JIOt do. (S,lby Ru,(ty 

'2 Ct,. v. Sar,/Jtitmaven1wa (1973) 10Cal.Jd 110, 117J, 

3 ?laintifl'scomplaiol for decluatory relief requests this Qiurt dcclm-c that Rcsolulioo 98-

4 00 I was "properly adopted" and is in compliance v,ith tb Liw. la ollu:r wonts, plaintiff i.s as1ciug 

S this Court to advise plaintiff if cw,b of its decisions, which form the basis of the ~hition, and 

6 dcll:rmi:,e$ wbat is. and wt.at is DQt, "comperuatioo~ ltDd "coa,pcnsation eunab!c," is 1lie concct 

7 decision under the epplicable-statutes o.nd cax law. Tbo complllint docs oot rcquc.,t • dcclantion 

8 "" 10 wbl any of the parties may or may not do. Nor doe:i plaintiJr seek a judsemeo.t deel.aring 

9 what th,; •pccillc rights and duties IIJC of each of tbc paruc.s. 
10 1he •~udicial determination~ rcqucSttd by plaiiitilf would require• judge to evaluate over 

II a~ paycodeswcd by thcCow,ty, and cori-,pare-U,cnl!o :,achoflhe Mcruorandwns uf 

12 · Unclc..sl!Uiding aXld Pc,sooacl and Salary llc1;olutioas, or other "llJ""IJlC•.ts, oC ow,g:;roU;SCOl.lllty 

13 11gencies ll!ld ba.rj;aining WW, md review all infonnotion pWntifr relied upon in dctennining what 

14 clements of pay mnstitute "compensation" II.lid "a,rnpcnsation carnabki, "~ lllllSt be iDcaaded 

15 in lhe "final cornpeas,tion" of each eniplo~. 

16 Olher provulons of the Rl:solucion. whlcll would require coun scntfuy under 1t1e relief 

17 .tequcstcd, addres$ acruarial calculations, colllI!outions arrcange, ~ulatlon of"compcosaliOn 

18 eamiible," retroaGllvity, am the Vlltio11S SC1tu1cs of linutalions. BecallSC plaintiff's requ~ is so 

19 broad, 1his Court, in orderto grard the relitf requested, would need to ad~ each 1111d every 

20 provision and elcmtnt oftbe Rtsollllion,regardless ofw~or oot it'MISbeing challenged, to 

21 detennine if each complied 'With the law. It follows tbsl 1his Court would tmobe n:quired to gtaJtt 

22 cacQ agency, bilrgmmg llllit, alld the 30,000 IJOl:S' named in tilt: complaint; !be opportwlity to be 

23 heard berore entering any final otder dectanng tbat the Resolution ~complies with applii;;wte law.•· 

24 
1The 0 DOES" osteruilbl)I reprc:$Cl!tcath Clffl!llt and tetiredcmployee oftbe county. Sillce 

25 IIUle members of the Rcurcme'-"-Doud are either currenl or retired employees of the oowty, these 
individuafa are defendam in this action end beirig sued by their own tntity. Each member of the 

26 County Co=l's Office is a c\lrreat e:1DJ2.ltiyee oflhe coimt}'. Thereilre, the iru!Mdll$l Count,Y 

27 
Counsel who is repccsontiJg defendant. CourJtyofOra!l2ef m this lawsuit. is allo a de!i:odant Ill the 
same lawsuit. Moreover. attorneys ofthe Cowty Co= 's oflke rue members of the Ora.Qie 
Coupty Attorneys' Assn. end are, therefore. petitioners in the Petition for Writ.of Mandate in which 

'28 the Board of Retirement is respondent. the wmls "conflict ofurterest~ immedilltely come to miD:I. 

s 
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This process could ~ >'e!IIS to complete. 

1 l'lainliff's requested relief is not within the fi<lld ofjudicialadminutntion. Therefc,u, 

3 deknd411ts NOLAN and SNBTHBN requost the dccnumr be s,anted on the ~wid thl: oomplalnt 

-4 fails 11> slaic ~ m.iffiiiienl lo co.astilule a cause of a<:tion iD thaJ it -ks an odvisory opi,lion. 

s 
6 

B. PLAINTIFF DOES NO'f SEEK AFFlllMATIVE RELIEF AGAINST JJoN 
OF THE DEFENDANTS, NOR CAN ANY OP THE OBFENl>ANTS CRANT 
.\NY RELIEF. 

7 The element of a justiciable contro-m-sy ii laeking when a oon,plain for clcclanllory relief 

3 seeks no a.ffirmabvc rclicf agair,$1 the d~~dwlt, and 1tic dcfend81lt ~ no power to grant plaintiff' 

9 GJ1Y affirmative relief. (SeePinMclc Holding3, inc. v. Simon ( 1995) 31 Cal.App.4th 1430, 143(r 

10 1437; DtefJ5, y. Siiptrlor O>urt (1992) 3 Cal.App.4th 425, 428; Weisman v. Odell (1970) 

11 3 Cal.App.3d 494, 498). "1'bc fundamcntAI b&5b for docl11ntOQ'rdlcf it Ux: ClO.!llcncc of an 

12 aetual, pr=,rt contro,-ersy OYCI: a proper subject" ( C41i/omians for Natife Salmon etc. As..,,. v, 

.13 Department CJ/F'ortJO'lry (1990) 221 Cdl.App.3d 1419, 1427) "lt is fimdunootal that a person 

l 4 shoul.a 00111" wrnpelkd to defegd hirmelf in 11 laws,.. wbc:n no relief is 50ughi &galn.)1 biin." 

IS (l'in11acle Holdi~s, Inc., supra, at 1437). 

16 

17 bas It sought anyafflmlallve relief8@8inst deft:ll<UUll, COUNTY OF ORAl'fOE. The only n:,q11e1>t 

18 fl>rrelief 1$ '-'fbr a Judicial <lcclaration tllaltll' Board oflleliremellt properly &:!opted Resolution 

19 98-001 and dial the resolution a>mp!les with applicable law." 

20 Nooo or!llese detendams bas the power 10 gram plaintiff ltere.llefit~ in lite 

21 a>mplaint, or any olher affirmative relief: Toe Court, in Pirznaclt lroldl~gr inc., supra, ~Id at 

22 page 1437: "Pinmcfe bas iequcsted no relic{ fio111 respondents, oor cm iespc)ndcuts grant any 

23 relief. Those [!lets ars; di:<oositi~R-" ~basis PJ:ld~)- 111 the imtant case, the met that oo 

24 nflimia.tive relief bas been ~ed agafn.!t BIIY defendant, nor can de.tcndants grant llllY re lie( is 

25 likewise dispollitive and re(JUll'CS granting dc.fcmdants' demwm wilbout leave to emend. 

26 A complai!t fur declmtory ~that mils to allege tbe ellistcnce of an actualjusticiable 

Z7 controveny betv.eeo the )]ll'lies &ils to stare mas sufficient to constitute a cawc of adion. 

28 (Wilson v. Transit Aulhority (1962) 199 Cal..App.2d 716, 722-724). 

6 
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Tho only cilleg,ltion in pwntif1'3 COlllpWht of II jwltciablc wntrovc~ between plaintiff 1111d 

2 dcli:adllots NOLAN and SNETHEN, is lhilt lbcsc dct"eadaDts an inlcllding tG bring a lawsuit 

3 reg aiding three 14)eeific elemms contlUJied in the Resolutioo.' The-net ~ dekrolrlts !lave 

4 4GlwillJ 611)1111 lawsuit cballaigillg the~ pro\lisioll!I, still do!:S 001 provide tJM:.elemed of a 

5 "justiciable contJo ,ersy" as required in the conUIXI of a complllilll lbr declantory relief. Since a 

6 declllratory Judgmem musrdccree whir the parties may or may rot do, the Allure to seelc 

7 :,i'!irmauve rcllefagainst any of the defend2nls, de!D()llS!?Ues a 12Gk or a ~)lsticiable controversy," 

8 The.inabillly io seelc any affirmative relief against acy defeodanU, also emphasizes the filet 

9 plairtlff Is requesting an advisory opinion rather tbanadeclffltion oftlle rigbtS and dutiesoftbe 

l O respective partit,:S. Plaintilf' s fAilurc to seek: such declaration of rights and duties, dtmonsltales 

11 plaintitf sown recognition tllat none of'lhe dmnd.ai)ls h8s 811)' rights or duties Which tlli; Col.111 

12 can resolve or direct in this l!wsuit, 

13 DefeodaJtts request the demurrer be granted, without leave to lllllOld, en the gro\Uld tbal 

14 there is no justiciable controversy re~ to the legal rights and duties of the respective parties as 

IS noaffirmativerctiefbss been. or ean be sought 3gaio.rtany of the named dei:ndanls. 

16 3. SEPARATION OF POWERS DOCJR)Nr. 

17 "The poweis ofswe governmert ere legislQ!i:ve, executive, andjudiciat Persons ebarged 

18 wlh the cxcrwe of one l)()Vlcr mllY mt i:xm;ise either of the others cxecpt u permitted by tbis 

19 Corutifotion.~ (Article Ill, ~Clion 3 of the California Constitution) 

20 Plaintilt BOARD OF REI1RBMENT. bas b!en delclll.llcd 11:iislative powers. pursuant to 

21 Government Code, section 31461. and is statutorily rmndatetl to ootemone what is 

22 "compensation" and "compen.'lntion earnable" JJUl&uanl to Government Code, !leet:inll!I J 1460 and 

2l 31461. as those statutes are construed by ju!icial decisions. Plaintiff plocuded to nulce that 

24 dlltenrirul1ion, 80d su~ently ioonrpomted i1~ deci.'1on intn Resolution 98-001. Plaintiff; 

25 

26 

1 
27 

2.8 Complaint's first Couse of Action, panignpb 20 (a)(b)(c), 

7 
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l BOARD OFRB'ITREMENT, the11 acted in. its k.-gisla(ive capacity,3 lllld perfurmed the legislative 

2 act of adopting Resolution 98-00 I. This legislati"" bmnch of go,emmcal now ash the jl.ldichl 

3 brand\ of goverrlJlClrt wbclhc, it madctbc COJteCtde¢isioo. when itdetcrrnined, priot to the 

4 pa,s11ge of the Resolution., tbal the dccisioru colllained therein, complied with applic:ablc law. 

s While a complaint for dcclatataryt'Clief could be the appropriale veh¥1e by wruch to test 

6 the con.rtitutiaMlity of 11 :statute, a Petition for Wril of Moodatc is a.proper vthlclc by wlicl, a 

7 court can rc:<\wrc a public entity to properly perform ts duties. However, fur a legi51ative tody to 

8 use !Ill ection fur dcclaratoiy relief to ask-11 collll to review its lcgislativedecl.rion making p10~, 

9 and to a,hisc if the oc1ion lal,,co isincompliauce with the law, gjves a wbole ocw rl'lfflWJ1g to the 

10 declaratory reliefstatule, creating a new avenue of prior judicial re.iew of legislation, and totally 

IL ignores the sepaiation of poVl'Ctli d0<>trioc. 

l2 In lhe case of Mike Moore's 24"RO"/lr Thwil'lg v. City of San Diego (1996) 45 Cal.App.41h 

13 1294, the court slated: 'To goncrnl, due to separation of powers coosidcrotions, the judkiary 

[4 ronfine5 cvalwlion of II stAtute to the temis of the lcgislatiou Itself and wlD eschew inquiry it.110 

IS wtlat motivated or inJI.LICO.c;ed those wbo voted OD lbe legisladon. This judlcial relllC".anoe to 

16 Inquire tnto leglslaiive thought prol:CSIICS hlls led 10 arelbsal 10 iliqulre blto wtiethcr legislalors did 

l 7 or did nol consider CCl18in docum:IIIS, and when they formed thtir opinions." 

18 nic: 0011ft continued at page 1297: "ID sUIUllilry, once exercised, legjsjativc discretbn is, 

19 absent special cin:wnslances, not subjecttojudroilll col'III'OI and supervision. Any decision !l1ilde il1 

~O the exercise oft.tat legis)alive autllority woilld involve tbe use otcllicretion. A5 a con5e1ue11cc, 

21 Ille 1teps to be undertaken, lfle metto4 selected, and tbe decision reubed iD tie ,comne 

22 lbcrcof, io tbe allseace of liaaduknl or arbitrary adiollj ,roakl not be interfered witl by' tbe 

23 courts,• (Empbasiuddcd.) 

24 

2S 

26 

27 
See for ex.ample, Frazier v. Tulate CDur.tyBocrd of .Relir/J,l,F.nt(l974) 42 C'a1App.3d 1046 

28 1049. Hmwrrd Jor,is Toxpayr.r 'J Af-,n. V. B•mil o/SU{Mn,i.wrs (1996) 41 Ca1App.4tb I 363, 1376. 

8 
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• • 
CONCLUSION 

2 The lack ofeny autboriJy supporting plaintiff's ICCIIJ.ffl. suggests thls i.s a new twist oo the 

3 use Qfthe declaratory reliefsututc. Because there is no "definitive end llOllcl11.we relief' wllicb 

4 could be granted, defendants' dm!U!Ter ID tht conv,hmt 5hould be sustaitra 

5 For all the above =ns..defbndan1s NOLAN and SNETHEN, respectfuUy reque,;1 this 

6 coun to grant the ~r without leave to urend, Slid disml.~9 the complaint on th,, ground Iha 

1 · complaint 1ails to slate- liwts sufficient to constitute a cau.o;e of actioo in that it seeks an advisory 

8 opinion. fails to ellege an actua.ljusticiabli: conlm'leJ"$Y a~ oo affirmative relief is sought •s•irut 

9 derelldmts; and ajL'<ticial declaration is mt necessary or proper .t Ibis time because there is-

10 anothet-action pending. 

11 Defendants further ttque,;1 this Cotrt order plaintiff to pay costs ,u; doterulincd by thi3 

IZ Court. 

13 

14 Dated: April I, l'W8 

15 

16 Rc.qp,.dfutly submitted, 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

2.7 

28 

.JAMES_MOR LL_044S 
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• • 
l DECLARATION OF SERnCE BY MAn 

2 County of Onngo ) 
S~t• of California ) ss 

-3 
Case Name: BOARD OFRETillEMENi OF ORANGE COUNTY EMPLOYEES 

llETIREMENT SYSTEM, a local -public eruily vs. 

5 

6 

JA"I I. NOLAN, an individual; ERIC W. SN'ETHEN, an individual: 
COUNTY OF ORANGE, a. potitical $ubdivision of the State of 
California, and DOES J -30,000, inclusive 

7 Case Numbel"· 

a I declare that: 

791315 

!l I am I B years of age or older and not a party 10 Ill" obo...,.e11titlcd oe.sc. 

10 On April I, 199&, I ,crved tho attached; 

l.l 

Nolie,; of Hearing, Dcmi.rrer-, and Memorandum of Points ar,d A.ul.liorities 
12 

13 in Ure above-refe,em:cd ca:;e, by placing a t.nJe copy thereof enclosed in a sealed cnvclo~ with 
post.igclhe..-con fully prepaid in the United States ::naif at Santa Ana, County of Orange, California, 

14 ~ddremd as follows: 

15 MR. HARVEY LEIDER.MAN. li'.SQ_ 
SlEEFEL. LEVITT & WE.lSS 

16 ONE EMBAllCAP.EllO CENTER, 10th FLOOR 
SAN FRANCISCO, CA 942:22-;'78~ 

l? 
COUNTY COUNSEL 

lB HALL OF ADMINISTRATION 
IOCIVIC CENTER PLAZA 

19 P.O. BOX 1379 
SANT A ~A, CA 92702 

20 ,'TIN: MR. TOM AGIN, ESQ. 

21 
I cleclare under penalty of perjury the foregoing is 1ru11 and correct. and that tliis d~,_.a,ion waa 

22 executed ori Aprill. 1998. atSvita Ana. Counti, ofOnn.ge, California. 

25 

26 

2? 

28 

.JAMES_M ORELL _0446 
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. "', . . II . 
'&'-:.'{ µDD 

1 LAURE~~- WATSON,COUNTYCOUNS£t. 
ii. XHOMA\"'tl. AOlN, A~llST ,\Nr (State Bar No. 98892) 
.i 'O·Civie Cc,filer Ptnzii, 4 Floor 

Post Office Oox I 379 
3 Santa Aoa, Califoraia ?2702-1379 

T\;lcphunc: (714) 834-5133 
4 facs1111ile: (71 ~) 834-2359 

Attorneys for Defendants, County of Orange. 

w.mpt From Filing Fets Pur.ruoni lo (',or,'1 Cod,§ 6101 

• 

- SUPERIOR COURT OF Tm; STA TE OF CALIFOJ\NIA 

FORTHECOUNTYOFORAflCE a: 9 

Q 10 
8 11 

~ 12 
Id 

8 13 u 
> 

~-'? 14 
15 ~l 16 

U'> 

~ - 17 

~ 18 

BOARD OF RETIREMENT OF THE ORANGE 
COUNTY EMPLOYEES RIHlREMENT 
SYSTEM, a local j)Ublic entity, 

Plaintif£. 

V . 

JAN J. NOLAN, an iitdividual, E.1UC W. 
SNETHEN', &n iudivi4~al, COIJNTY 01' 
ORANGE, a polieicol s ubdivision of the State of 
C..lifomio, and DOES 1 ·'.10,00-0, inclusi.,.., 

De(.,ndaJKs. 

i :::;9-13-lS 
) ASSIGNED FORALL PUJUlOSBS TO 
) JUDGE 11,_0NM.D C. KLINS I DEPARTMENT ? 

) 

~ 
!- - - - -------- -> 

~ 19 Jn rcsi:onse to the Cornplsint ftlcd in this matter by plaintitr Boan! ofRwre.~rt of the OMU1ge C:<11.U1ty 

20 Emplo)'e!l$ Retirement Syitem [the "Retitcmenl Bow'). def'ond&nt County ~d;:;.uge (the "County'') for 

21 itself and itselfonly 8nswersas follows: 

22 I, With regar-d to the a.llcga.tioas contained in patl!gtOpll.'S I; 4; 6; 7; 8; JO; I I; I '2; '24 and 25 of the 

23 ComplAint, !be County edmits lhc allcgatious wotaincd in tl\05C paragraphs. 

24 2. Will:J n:g.ird to tlle allegations c-01112ined in puagr,ipil 9 of the Complaillt, U\C CoUllty admits that 

25 Govemmmt Code Sections 314601 31461, 31462 and 31462.J speak for thcm:1elve& and that their effect in 

26 this action is-a matter of statutory inteq,retation for the Court to determine. Tlie Cc\lnty denies any 

27 alleeuion coll™tted in. para8faph 9 O...t has not been speeifically admin.d. 

28 II I 

227/96§1 _ 
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• • 1 3. With regard to1Juo allegations containedin pBr.1i;rapb.s 2; 3; 5; 13; 20; 21; lllld the se<:ood paragr.l?b. 

2 num~ 23 {lines 20 through. 23 on poge 7) of the Complaint, the Co•nty Jacks ,ufficlent infonnation 

3 • upcn whiai 10 11d:11it or d«:1\Y those ullegatfons and on that basis denies 1hc allegaclons contained in those 

4 rangrapru. 

S 4. With regard ta the allegations ron1ained in paragraph 14 of the Complaint, (a)the CoW1tYadmits 

6 that public mectin11s were held at which some ililerested p;uties spoke on some of the matten-tmder 

7 oonsiderdtion in th.is action; (b) the County denies that anyone WIIS ,uuhmiud to speak or did speak oo 

8 l:ehalf of tne County; (c) tlie County luks sufficieot iofonnation to 41dmit or deny any of the other 

9 dl•g•tion.s contained in p,i.ognph t4 and on that basis dcnics41ly Allegation not specifically adaullcd. 

10 5. Wlth n:gw:d to the allegatiom contained in prn,grapils 15 an.d 17 of !be Complaint, (a) lhc County 

11 ~miiS ihat s public meetlr.gs were he.Id on or about January 2l and Febn,ary 6, 1998, at whiob some 

12 interested pilrtiesspoke on SQIJ\C oflbe t11atter5 under col15ideration in this 11Ction; (o) the Collllty denies 

13 that anyone was suihorized 10 speak or did speak on behalf of the-Cqwity; (c) lb" County lack.~ sufficient 

14 information lo admit or deny any of the allegations contained tnparagnphs 1Sand 17 and Oil that basis 

15 c!erjes any allega1ion not specifically admitted. 

16 6. With regard lo the iuleg~tiom contained in pongtupb 16 of the Complaint, \he County denies 1ho>e 

1 7 tillegetiom. 

18 7. With regard to the allcgatlom contained ill paragiap~ 18 of the Complaint, the County admits Iba\ 

19 membetS ofthe Retirement Board voted 7-2 in favor of pllJJ)Orted Resolution No. 98-00 I and thst a copy 

'20 the pnrported resolution is attached to the. Complairlt as Exhibit A; (b) tbe County denies that the 

21 Retirement Board acted in 11 lawful manner to adopt any R,solution iegarding the matters under 

22 considcrolion in tlus ll!Choli; (o) the County dCllii:s that all of the policies end g11ideline3 con1ained in the 

23 pwportcd RtsQIU!icn uc m1111datcd by any applicable law. 

24 8. WltlJ regard 10 ibe allegations coa!Ained in par.l~ t 9 oftlte Co111plaint, the Co11n1y adrnits, 

25 denies and otherwise responds as above to the allegetiom conlained ill par<iVllJ)hs I tbroll!lh 18 of the' 

26 Complaint. 

27 9. With regard to the alleglltion& oor,tainedin pang,aph 22 of the Complaint, (a) the Counly denies 

28 1bal the Retirement Boan! has talccn 111\y lawful action to authorize retirement allowances related to the 

191 
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• l matters wider coosider;.tion in this action; (b} the County admits lhe other alleg;itions contained in 

2 puagrap.i 22. 

3 I 0. With regard lo the first pa111graph nwn~red 23 (lines 14 tluough 19 on page 7) in the 

4 Corn plaint, (•) the County odmib the allegations containc4 b the first sentence of th1>t paragruph; (b) the 

5 Co1.111y further •<lmits lhat th• &Hill of Supcrvi:Klrs of 1he Co1111ty of O1UJ1gt met in closed session on 

6 February 2~, 1998, however 11\e subject of that closed session is a confidential matter under principles of 

7 attorney-client privilege. 

8 

9 

FIRST AFFIRMATIVE DEFENSE 

11 , As a first sepa~te 1111d distinct affirmative defense the County alleges th.at the CompleJnl 

10 doe, not stale fact~ sufficient to constil\lte any cawe of actlo.n ogalnst the COllllly. 

11 

12 

SECONDAf'J'lRMATIV-EDEFENSE 

12. As a second :;-eparate and distinct llffirmativedtfcnsc the Cowity allege:, that purported 

13 Resolution 9&--00 I is void as a-matter of law because me111 bm.of the Retilement BoB!d who voted to ldopl 

14 it had and continue to have significant pasonal confliclS of interest regmlin.11, the 01t00me of that matter 

15 which were nei1her disclosed nor resolved prior to their consideration oE it 

THIRD AJll\'fRMATNR DEFENSE 16 

17 l'.I. Au. thirdseparllle and distlncttffinnatlved,fense the C.Ounty alleges that pUll)Ortcd 

18 Resolution 911·00 I is un.14wful 1111d in violation of Article 16 Section 6 of the Co.lifomia Con.stitution in tbol 

19 it p 11JK)rts to define "compensation camablc'' 11S including the value of ccl1llin remmeration not_p,,jd in 

20 cash but in the fonn of an automobile proVided 1o an employee for personal use which definition is cQlltral')I 

21 to Government Code.~tiom 3146(/ ao.d 3 )46} as j11tcrpre~d in applicable case law. 

22 II I 

23 /// 

24 II I 

25 Ill 

26 Ill 

27 II I 

28 /// 

JAMES_ ORELL_0449 
O:'tl.tiUDO!l'atatl!On'OCEAs Alll'fl"Cr-TCA.40C 
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• • l FOURTll AFl'l"(lMATJVE DEFENSE 

2 14. As a fourth separat• and distinct affirmlll.ive defense the Coulfyollcgcs that purported 

3 Ro•olution 98-00 I i~ anl.•wful 1111d in violtcion of Arlicle 16 Section 6 or lhe California Constitution lo that 

4 it puq:om to <><lend ccrtAiu mo11c:lllry benefits to retired members and to require the Couoty 10 fund !hose 

5 bweliis retroactively without legal authorization for such ac;tion. 

6 

7 

8 

g 

10 

11 

)2 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 

-OATED: April 8, 1998 LAURENCE M. WATSON. COUNTY COUNSEL 
THOMAS C. AGIN, ASSJST ANT 

At1orneys for Defendunts, County of Orange 
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• 
l PROOF OF SERVICE 

2 1 do hereby deolarerhat I am a cirizenofthe United Sa1es em~oyed in lhe County of Orange, over 
18 yeats old and that my business address is 10 Civic {All(er Plaz~ 4 floor, Santa Ana, California. I am 

3 not a part.y to tbe wjthinaction. 

4 On April 8, 1998, Tserv~d the foregoing ANSWER on all otller p-dl'Uesto this action by 'J)lacini a 
true copy of said document in a sealed envelope in the iollowing mallncr. 

5 
[X) {BY U.S. MAIL) I placed suoh cnv•lopc,(s) addre$Sed as shown below for collection ,u)d rn.ailing at 

6 Santa Ana, Califomill following our ordiaazy busine.s practices. I am readily familiiu with tlus office's 
proctlecfor <ollccting ar,4 proccsslllg correspondence for mailing. On the same dQy lha1 concspondcncc i~ 

7 placed for collection and mailiJlg, it is dc:posllt:d in Ilic ordinlll)' wuneo(busiaess with tbc United Stetcs 
l'o>tal Scrvia: in a ~l:alcd cm'Clop:: with pos1age fully prepaid. 

8 
O (BY AIRBORNE EXPRESS.) J placed sucn en,·clope(s) addressed as shown below for collection 

Y and delivery by Airborne Express with delivery fees paid or provided for in ,CCOldanec with this offitc'1 
practice. 1 a'll ~jly ~liar wi1h tbis office's practice for processing correspondence for delivery the 

I O following day by Airborne Express. 

11 

12 

n (BY f ACSIMILE) I caused such docwoent to be1eli:faxed to Ille addressee(s) and number(s) mo 
below, wl,erein sucb tele(A)( i$ rrsMmiited that l!Mle day in rhe ordinary cnine nf business, 

0 (BY PBl!.SONAL SER.VJ CG) I cil11$•d $\Jen ,Melope(i} to be lund-<lelivtred to the addrt=ce{s) 
13 sh<>wn khw. A proof af .erviee sl&ned by the authori>.ed <ourict will he flied forthwith. 

14 IX) (ST A 1'E) r declare under pau,Jty of pc,jul)' under the laws of the Sute or Califon,ia that the 
forcgob\g is lrlle and GOrrect. 

15 
O (FBDERAL) I d:cfilre 1hat Jam employed in tt,e offi~e of a member of Ille Bar oflhis Court 

16 at whose direclion the :wirvice was o,ade, 
r 

17 

18 

19 NAME AND ADDRESS OF EACH PERSON TO WU:OM SERVICE WAS MADE 
20 Harvey L. Lcidcnnan 
2 l Ashley K, Ilmewa 

STEEFEL, I.EVlTI &. Wl'.ISS 
A Professional Corpor2tion 22 One Bmbucadero Center, 30th Floor 
San Francisco CA 94111 23 

24 ltl'I J. Nolwi, E~~­
P.O. 80>1808 

2s Santa Ana CA 92702 

26 Eric W. Snethen, Esq. 
1600 Bermuda Dunes 
Boulder City NV 89005 27 

28 

.JAMES_ ORELL_0451 

Att.omeys for Plain'ti!f. Board of ~!Clllent 
of the Orange County Employees Retirement Sys(em 

AU.Omcy ln P,o Per, DefendllUI 

Attorney In P,o Per, Dtfendanl 

231/965 194 
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... . ' 3'153lKS# . . 

FILED (\~ l LAURENbE-M.-W ~TSON. COUNTY COUNSEL 
·ROMAS C. _b,QJN,.;-.$$lST ANT (State Bar No. 988!T.l) 

2 . l Civic' Ceiiter PlllUI, 4lll floor ORANGE COUNTY SUPERIOR C0UIIT 

-: 0::7 
:oa . . 

I 
I 9 

'C lO (I) 
::, 

! ll 
en 

12 s;; 

% 13 & ::, 
14 I Ul 

Pos1 Offic• Box 1319 
!!ar,ta Ana, California 9'2102-1379 
Tclcp.\one; (714) 834-5133 
Fa<.:similc: (714) 834-2359 

Attorneys ror Cross.Complaina.'lt and Defendant, County of Orange. 

Exempl From Filing Fees Pursuqnt kl Gov 't Code§ 6103 

SUPERIOR COURT OF THE ST A l'E Oli' CAUFORNJA.. 

FOR THE COUNT\' OF ORANGE 

BOAltO OF RETIREMENT OF 11-lE ORANGE 
COUNT'( EMl'LO'iEES RETIREMENT 
SYSTEM, a local pubUcenlity, 

PlainCift: 

v. 

) CaseNo. 79-13-15 
} 
j CROSS-COMELAJNTFOR 

lS JAN J. NOL.AN. an individual, ERICW. 
SNETlfEN, an iudivitlual, COUNTY OF 
ORANGE, apolitical rub<liviiion ofth• S1ate of 
Calif"omio., and D0£S 1-30,000, i.t1clw.ivo 

ll :::~::::::~:QSES TO 
JUOOF. 1!.0NALD C. 1(1.JNE. 
DEPARTMENT 7 

.JAMES 

Dcfcndan\3. 

COUNTY OF ORANGE. 8 political subdivision of 
tlle StineofC.alitbmia, 

Cross,Complai1111J1t and Defendan1. 

t II 

I 
:JUDGE RONALD C. KLJNE 

DEPT, 1 

81J~ 
00"> 
1s ~,.., 
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" Cross-Complainant 9lld Oefe11dant, Couoty of Orange, alleges as follows: 

2 . I. The County or Orange (the "Collnty") is a pulitital subdivision of the State of California 

3 and a local public cndtycxisling wider the laws and ConstiMioo orlhe State of California n.c County 

4 was 1:11d is the employer of the majority of the retired and a~tive members of1heOrange Counly f;mplo}'eeS 

5 Retirement System ("OCERS"). 

6 2. Cross-defend111t and plaintiff Board of Retirement of the Orange County Employees 

7 R.elifl:'rtiellt System (the "Retirement Board") is the govemins body of 0CERS, • local public en1ity, Al all 

8 limes relevant to this action, OCERS .,as and i$ a p•blic retlr•ment oystem open tirlg under the provi!lion• 

9 of the County Employ~ Rctire.ment Law of 1937 rcERL") as codified in Government Code Section 

10 314S0 ,, ,eq. TI1c mcmbcl$ ofOCERS werellnd arccmployccsoftlle Coun1y 81\d cenaln publicdlsaicis 

J 1 situated within Omnge County wruchbave electc4 IO participate in OCERS. 

12 3. OCERS is situated in Orange County, California and 1111.UUinsits J)rincipa) plaoeof 

13 business in Santa Ana, Orange County, Cal ifornia 

14 4. On Febnu!Jy 6, 1998 the RetilMlent Roanl purported to 8dopt Re.elution No. 98-001 

15 conc,ming policies and guidelines ,to be used in the calculation of''a>mperualion"' lllld "compensation 

16 CIU?lllble" to dttcnnine ufinal compcn,ation" undc:.- CBRL for ell membcl:3 of OCERS and in thccntculatio1 

17 o£both employer and employee cor.uibutions oeces:,a,y to support pqymcn1 ot MY incn,a~ iu retirement 

18 allowances attributable tocalculoting "final compensation" W1dct1he pU1'J>Ol'led ncwpollcies and 

19 guidelines. 

20 5_ The County contend. that pwportcd Resolution 98-001 is void as a matter oflaw because 

21 m•mbeJs of the R~ent Boerd whp voled to ndopt it have SJ1d cootinue to have significa,it pel'Soml 

'22 conflict& of in1eres1 ng..dins the outcome of tl\al maller which wen, neither diG<:losed nor resolved prior t<> 

23 their comidcrwon of it, 

24 

25 

6. The County contc:nds that pwportcd Resolution 98·00 I is unooostitutional in that: 

(a) It violales Article 16 Section 6 of the Ca6fomi11 Con.titution by defining 

26 "compensatioa" ll!ld "oompen54tion ea.rnable" as including ihe value of certain remuaeration not paid ill 

27 cash but in the form of I\~ automobile provided fur personal use which definition ii contney to Government 

28 Cod" Sectioni; 31460 and 31461. 
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... • 
l (b) II violl!les Article 16 Section 6 of tbeCalifomia Constitution by extending certain 

2 . monelll!Y benefits to retired membet'I tnd requirioi lhc County to fund !hose benefu retroactively without 

3 legal authorization for sucl1 a:tion. 

4 7. The CoW1ty contends !Nit the Rearement l3oord will c,,fon:e lhc policies ond gaidclincs 

5 contAincd in~ ,·oid And untonstiluticneJ Resolution 98c00J and rcquin:: th• Counl)' 10 pay to •~pport 

6 iaappropril(tc retirement benefits calcula4ed on the basis of those illegal Jl()licies 3lld guidelines. 

7 8. J'he County dtSires a declaration of its rights 1111th respect to 1be vali~rty, collStilUtlouallty 

8 and application ortb.e purpocted policies and guideline.\ and asks lhe C<iurt to make a declaration of such 

g rie}its,dulies and respoMibilities and I!> make a declaration as to the validity end constitutionality nftJ;c 

10 pwported policies alld guidelines. Such dccl~o.n is nece~ery and appropriate at this time. Tbue ere no 

11 administnrtive remedies available to the Couaty. 

12 9. A timo(y dcelantion by this Court is orgent beca1JSc the, Retirement Doan! ls in the pro~ 

13 of using the pwported policies and guidelines to calculate r<tircment bcne615 md lh.e conttibutions requi 

14 Jtom Ille Coun1y 10 pay 10 suppon those benefiu. 

15 10. Unlessdeclmtory relief is granted the CtlWlly, numero~ other local public bodies and the 

16 public at large will suffer irreparable and lasting injury caused by lhe diversion of County funds from 

17 programs serving the public safety, health ind welfare into illegal retimnent benefits. 

18 Ill 

19 / I/ 

20 /II 

21 Ill 

22 II/ 

23 Ill 

24 Ill 

25 II I 

26 II I 

27 I II 

28 II! 

234/9653-
.JAMES_ Qff&l ,laciQ"fl!l..,.;....,.r~x-e...,,.,,.._rcAdoc 
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1 

2-

• WOEREFOJtE, the County prays for a declaratory judgment L< follows: 

I. That the Court declare the re.~~tive rights, duties and iesponsibilitl~ of tho Co wit)'. and the 

3 Rethen,eal Boa,rd under CEJU. and applicable ~ lnw wilh rcgo,d to purported Rc:solution9l-001 and the 

'I policies a'1d guidelines contained in it and by its declaration WldjudgmCl'lt the Co\l't declare that the 

5 Resolution and the policie5 end guidelines Cilllll\lt be 1:nforced and tllat the Resoltllion is void end 

6 wiconS1itutional; 

7 

8 

2. 

3. 

For costs of suit incurred by the County in this action: and 

For such o1hcr £!J1d ·fiirther relief.as the Court deem.~ proper, 

9 DATED: Aprill, 1998 

10 

11 

12 

13 

14 

15 

-16 

17 

18 

19 

20 

2 1 

22 

23 

24 

2S 

26 

27 

28 

LAUR.ENCE M. WATSON, COUNTY COUNSBL 
THOMAS C. GIN, ASSIS'TAt-lT 

c. 
Thomas C. Agin, ~l$18Jlt 

AllOmeys for Cross-Complainllft and 
Oefendsnt, CounlJ' or OEU1ge 
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• 
l PROOF OF 8ER V1CE 

2 • ldo hereby declare that I am a citizen of the Umted Sates cm~oycd in the County of Orange, over 
18 yeusold :ind that my business address is 10 Civic Center Pla1.4, 4 Floo~. Snntn Ana, Celi(omio. Jam 

3 not a pa~y to the withih action. 

4 On April 8, 1998, J scrvtd the foregoing CltOSS-COMl'LAlN'I. FOR DECLAR,\ TOllV 
RELIEII Qn a ll othor parties to this aciion by plucing a true copy of said <locwncnl In• scaled envelope: in 

s the ronowfoe manner. 

6 [XI (BY U.S. MAIL) I placf:11 such tnvclopc(~) addrc:.sscd as shov111 below for collection and mnilingat 
Sama An!!, California f<lUowing our ordinary busine..<S practices. I am readily 1amiliar with this office's 

7 practice fot collecting and processing correspondence for mailing. On the Sfflll! day that correspondence is 
11laee<1 for collection and mairing, it 1s deposited in the ordin;iry course ofbusine.!S with the Ututecl States 

8 Postal Service in a sealed envelope with postage fully Jlrepaid. • 

9 0 (BY .AlRllORNE EXPRESS) I placed Sllch envelope(~) addre.~~ed a.~ ~hown below for collcctioo 
and ~elivery by Air_ho= ~re;~ \\nth delive1 fees ~aid or pro,•id~~ for in acr.011:bnce with th~ office's 

10 ptactice. I am readily famiJu1r w,tlt this office s ptacticc for proce$SID8 cornspondenee for delivery tlie 
follQwing day by Airborne Express. 

11 
O (BY 1' ACSIMJLE) r caused such document to be telcf~cd to the addr=e(s) ond nwnbcr(s) shown 

12- below, wherein such tel.cf.ax fa transmi1tcd that same day in the ordinary cou:sc of business. 

13 0 (BY fERSONAL SER.VICE) J caused such m~elope(s) 10 be lland-dclive.red to the addressee(s) 
shown below. A proof of service signtd by tile authoritcd couritrwill be filed furthW!Uc 

14 
[X) (S'f ATE) I declare under penalty of p';rjwy under till, laws of the St1te of California that lhc 

l 5 foregoing 1s We and correct. 

16 ' O (PBOERAL) I declare tha1 I am •mploytd in the office of• member of the Borofthis Co11rt 
at whose direction. the s~rvicc was m.ade. 

eJLEEN BLMTO)'I 

17 

l8 

19 

20 NAME AND ADDRESS OF EACH Pl:RSON TO WHOM SERVICll WAS MADE 

21 

22 

Ha,vcy 1. l,cidonnan 
Ashley JC llangwa 
STeEl'EL, LEVITT & WEISS 
A Profe~sional. Corporation 

23 One Embarcad~o Center, 30., flcor 
San Francisco CA 9'1 l 11 

24 

25 
Jan J. Noll!O, Esq. 
P.O. Rox 808 
Sa.nw Ana CA. 92702 

26 Eric W. Snethen, 1?,q, 
1600 8crD1uda Oun"" 
Boulder C ity NV 89005 27 

28 

.JAMES:... ORELL_0456 

At tum~')'• for Plaintiff, Board of Retirement 
Qf lb~ On,n!!~ Cou.uty Emplo)'<es Rt;1ircmcc1l Systcl11 

Attomoy 1n Pro Per, 'Dcfcodnn1 

A11<>mey In Pro Per, Defen<Li.nt 

236/965 199 
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30 02 5'1'££i'!!L Llll'l'IT 

· I HAAVBY L. IJ!IDllRMAN (Siau> l'lar No. SS838) 
US;\ M. CAR.VALHO(Stale J;lc,;Nu. 161420) 

2 ASHL6Y K. t.LANOWA(S1:11e Bill No. 185014) 
StEEFEL, LEVITT & WBISS 

• FILED 
®NG£ COU!ITT 5\JP£JIIOI\ COl:fll 

3 A flo~ional CO!]lO[lltiOD 
Oae Embatcadero Center, 30th Ftoor WH su.ret, EIIClllW Ol\OMQfll 

APR 1 ~ 11198 

4 San FBnlliSC<), Cnlifunia 94111 ,-.--._ ·•-"." ---T""·. _ , . • 1 
Tel<::phone: (41S) 788-0900 u · ' · '- • ~ s 

6 
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18 

19 

20 
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' 
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. . . avr-.11. T~~/ 
AttQru~ys for Plaintiff, . 
BOARD OF RET!RllMBN'T OF OllANGB CO'O'NTV EMPLOttBS ' 
RETTRFMRN! SYSTEM . 

SUPBRIOP~ COURT OF nm STATll OF CALIFORNIA 

COUNTY OF ORANO~ 

BOARD OF RETIREMENT OP 
ORANOE COUNTY BMPLOYEBS 
~'T SYSTEM, a local public 
entity, 

PLAINTIPF, 

v. 

JAN J. NOLAN. ;m individlllll, ERIC W. 
SNErHEN, M itldlvidual, COUl\'TY Oto 
OltANGll. 8 p<>litical "'1bdivwon of •he 
State of Cnlifilmi;;, and DOES 1-30,000, 
inclw:ive:. 

DEPENDANTS. 

A}II) RELATED CROSS-ACTION. 

1. CNTRODUCTION 

'1tt 12'/S [ BY FAX 7 
CASE.NO,~ 

.PLAINTIFF'S Ol'J'OSffiON TO 
DEFEN.DANTS JA.N J, NOLAN AND ERIC 
W. SNETHEN'S DE~ TO 
COMPLAINT 
Date: .4,J)ril 21.1998 
Tme: l :lo p.m. 
.Dopt 7 
Jing~: Ron. Rona.Id C. lUioe 

Date ofl,iJing: Morch 6., 1998 
Ttial Iht0< No DAie Set 

On F'ebrwuy 6, !998, phlintilf, lb& Board of Retirement (''Bol!!li") of the Orange 

CcW!ty EmJ>loyees Retirement S)'Stt.m (''OCERS") adopted Resolul.io11 9&.001, settli\g forth l:ow 

the Boud V10t1ld wtY out its duty und!!r law to pay increase., in retirement ~tlfits 1o OCBRS' 

membfm! end theirbmelicimies. brimediaialy themaftet, u.ch ofle ~amed defendants 
l'LA.ll'fl'lFJ'B Ol'l'001110N TO D&n.NDANTS NOLAN AND·llNlilJD!N'S 
llDl1JRREll TO C0.(111'1.A'INr 
11401:1.l+ll,1 

Page! 

2()0 
.JAMES_MORELL_0457 
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300? STIE.l'EL lEVl1T • 
threatt11ed to sue 1'.heBoa.d tQ fuioetlle Boud w adopt ITS own ,ieo; oflhc Board's dqtles. 

Simply staled, defendants Nolan aJlll Snethen W.01 the BOl!l'd to J)ay lllOte in benents than tile 

.Boord dctcnnlncd ii wa5 obligated to pey, and defC!ldant County of Orange wants the Board to 

piy less. Because Iwolution 98-001 ll11l5t be unp)emerued by JIiiy l, 1998, the Board 

comxnl!!l1ced this action for a.full and $J)eedy adjudication of Ille lel!d riahts end duties ofthi: 

r~CtiVe part.ies. 

DefendMls-Nohnalld Slletten now demur to the Bon<l's Vllrified Compl6inl. 

conlellding thattlio:re is oo "llctuill conlrovusy" between 1he prtit,s. 

Defeodants are !bl wrong, I'bat lh,tt io llll "wftlsl millIOveisy" l\ctween the 

plU1iC$1" 1his a.ti.on i.:i ovident from Iba followbg: 

• Fow days cf\cc tho Board flied lhi& 8<:tlon, ddendimtll 'Nolun and Snotb:n filed 

a separate a~lillll (No. 791499), alleging 1111 of~ it:ms of dup\llo p~ously 

tdemitled Ill llil: Board· s Verifiw ComJ)lllim (ff 20, 21) in th!$ lllllon. 

, DClfendant Collllty ofOrqc his l!ISW~ 1ho lloatd's ccunplaint, and lla.s 

cross--00m.plaincd fur a declaration tltat th.e Board's actiom an, oull md void, 

r.errylng ou! Ilse very thn:at IXC'fi!W{y identified in the Board's V erificd 

Complmt ('122) ill thi~ action.. 

The Board. chJ,i,gcd with paying rcmmeot benefits to over 25,000 active and 

tttired employ...,, made a d.ecl!ion which is now mlcJ sicae from all sides. How more 

fpp<opriete lr..eJUinO ~lild there be for deci11J111<>ry Nlid? 

By this lld.ioo, tht Bow :ieoks a judieiel ~a:atioc of its obligation to pay Gffl&IJI 

benenls to dcfcnd,Qs Nolan u,d Snelh<n. Olhtr defimdants, IIUl<d ond t.o be umcd, niisc other, 

}ustic::ial/lo COlll'.roVCllliCS tllll dso ll(jWIO judicial d~on. Thi3 is p!Uisol)' ihc n,lld 

c:o.otemplated unduCocl<: otCivill'roe<;dmvS<Ction 1060. 

PL4lN'l'tPrll OJ>POSMON 'l'O DU.BJl.llAN'l'S NOLAN .lND SNr.TlltN'S 
DEMOUSR TO COMPLAIN1 
IIIOl:U"4>,I 

JAMES_MOR LL_0458 238/965 201 
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(a) Dcclnoiy Relief Ts Proper to Resoive DlS]lUtes 6ctvieen au Iolerested 
Parties and to Avoid a MU!ijp~city of Actions and Multiple, Possibly 
Cal!Jictlllg, Rilling; 

wuo desires a dcclmtlon of bis 01 her rigl]ts or d\lttes 1'/iU:J ~ to aoother ... may, in wes of 

alllual controvc.-sy "latiog 1o !he legal rights or duties of the respedi\<e parties, brini: a.n o®n,B] 

aotioD . . • in superior court . . • for a decimation of his cir her rights or duties ... . " Moreo'l!Ct, an 

action for declatauuy iellef'is prope:r whe21 "the panics rue 1n funclarnental dissgreament o-the 

conslmttfon ofpi1ttk11IA1 leeid•~cx,, or they dlspnt,, "'1elher a tJUblle entily hll9 engag"'1 ;,. 

conductor establuhcd policiea in vfola~on of applicable law. [Citati0116 omitted.)'' Alameda 

Cuonly Lmd Use At.sn. Y. Clty of Haywaid {199S) 38 Cal.App.~lh l 7161 1723 (ovcm:ling 

demum:a; court hold that plwiliffi>' ~laint fordooluatory and injunctive relief obollcnging 

adoptiClll of a·rncmollllldwn of w,dcn;1a11dillll botwi:cn rwo oitics, a couoty and their ~v; 

aga:,,¢cs dmonS'ttaied a gMUlne conll'OV~ beiwci;n !ho pllltiC$). 

Here, lhc Board bas a fundan:letul disagreement with Nolan and Sntthm 

regarding OCERS' dll\Y tQ Jll'OVidccmainrctucment lienefits toeaell of~,a11d llleil' alleg~ 

rig.his to receive soch bm.efits. As set f(\1111 in paragra_pbs 1.0, 21, '23 and 24 of tho Boud's 

Verified Complaint. Nolan end ~ncthcn coorend lhAt tlie Borud is obliged to provide them with 

tcrlalo 6!)«'ifi9ftlu;u\enl bcnelits. B)' its adoptiono!Resolution 9UI0I (the"Resolurion"), ti;°" 

Board ho$ indiea!ed ito iol<nltion not lo ilo so. Meuwbila, Iha non-drmu.m11g lhlrcl defendau1 iD 

tJw action, the Q)lmfy of Orange, toll.tin& 110t oaly l!lat1he additiorlal benefits Nolan and 

S, 1cU1eo n,quest sliould eoDlimlo to be exdwled from 1hc <:akol4!ioo 0£ tefu:ement bGDdi1"' b11l 

lllso that the BoBJd should 001 provida cert.ala. other benefits aii.tbQrizcd by the Rcsolutio11. 

Notably, 1bt County Is not BIid C81lil01 be IJlllde put of Nolan and ·Saethen • s "other 

action." Nolazi and Snetbeo·s demuner. tasedon u.o peOO!lllc;y of their later.filed "olher llltion," 

igllores the &et !hat 1>.oere lhis Court 10 gnnt their di=r, 6w: at.lion would ooBtinue b­

thc Board and !he Cowrty (tuJI Jikob other parties to be joiood), addlcMing the vat llllme issues· 

• aod wore- raised by Nolan and Sntlhe1 iii the "ctmr aciioo." 
PLA1Nr1"'5 Oll.'OSITION10 ogflNDNffll NOU/'I ANIJ SnED®rS 
DEJ\lOlUIU TO COMl"J.llll'IT 

Li!~J~ • -~9/965 
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,5001 S'tllRJ:t:l UWITr • 
Calimmta la,v provides thal an lllllion t°Of dcl;laralOry ,;cllcf is pait!culal'ly 

appropna~ where ''the use of decl~ory t!liefwilhvoid a mul1ipli,ity Qf sulU that may-Jr 

a diffuentremedy ii pursued.• Wsacnv. Kaiser Foomlation Healti l'l&i, I,,c. (1975)47 

Cal.Ap_p,3d 678. 684; seeCalifomiw fpr Nalive Sa!mone11:. Assn. V. Dept. OfForcstrl 09W) 

221 OJ.I.App'3d 1419. 1430 {"[t)herc i~ aUJh<iril)' for the use of d('.Glmtorytdioflo avoid 

uullip!c actions. ru again.st ~e pi•eam.i review of sinillar fo:ues 1,y individual 11-IP cballezigcs, 

11,ep,resent aclioo~ cinsularly •cc>nornical"). 

'Nolmi and s .. olhcn'• claim that thcic •otier sctioo" inovWes tbC!ll ad•q~~ rcllcf 

1111d thwt that thcix <kmwrcr lo ihi,; aDlioo ohould be mrta:otd is i.oc;ocrect =d 1>1isse.i the pDin~ 

Not oiuy does the "ti~r ao1i1111" fail ID provide WI "ad~tuemedy" in lillu or lhis action -

bocause it does n~t includ~ the Coixuy - llut it lllso encourages muliiple actions ill cruti:mit 

depilI1ments orlbc SUDe Court 011 the same ksllcs. Iftlle Boa,d is obll8ed to ildend th,, County's 

oross-<:em:plaint aza!nst it in this lld:icn. as well m Nolan ml Snethen' s Pctilioll llllainst it ill lhe 

"other alllion," the Board would end up in lhe ww0tlcable posltion ofslmllltancouly litigating 

two cues. on ls.raely the same questions of fact and law, in1egra1iJ1g the same statutory and case 

law 8Dlborities. ell of'whicb likely wm,Jd mrult In conflicting rulinz~ [l\ cne Ar.lion, Nobln llod 

Siiclhcn wuuld lll'g\lc for l!)'•all!r betu,fit. thaa lhc Boari has clttcnnined they should rec,,lve_ 

while in this DCdoo, tho Counly would atg11e for f"""" bcocfiu thA!l the Bootd 1w dct..-..il'Je<I iU 

rucmbm should n:ooivc,. Too lhroot of incon:iiRCat dcoillio113· to a publio body oh11rgcd with 

unifQJm!y appl)'wa ii,,: law to 19 pl.an spo)lS()rs an<t 25,000 iodiyidual a,embeu 'IJIOOld a~ 

CODSllll0 resowces and co.nfwelbe 51alldardaby which OCERS mustop:nw,. 

The aises No.Im and Sncthtn cite fortbcii ''other pending ncli0.11" argwntnt ll{C 

inapJ»site. In Hagen, .. Fairfitld (1965) 238 Cal.Aj)p.2d 197, the Court of Appeal detennined 

tlult the p!aiJ!tiff lllld ~ individual dcimwting def::nilant could resolve their disputes in that ~on 

collecth•aly with other issues '.hey had litigutod in a series of long-ponding ie~ actions b«weell 

ibe:n. By m;Ulining the defexidimt's dcnwner, the~ comt effectively moved all dispms 

PLAINTDJ'S Ol'P()SlltON TO Dl'l'llfDANTS MOLAN ANDSNETBBN'S 
DtM'IJllllll TO COMl'IAINT 
,....,.,.,u 240/965 
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l&:18 Fil ( 15 T68. JOO! 3TBEFEi L6'11'1T • iaiooo 

becween the pl4llntiff au<I 1hc defendant to !ho S1111C COllrt!ooro.1 Ill c;onlra!t, bm, tb: issues in 

dispute involve, at a mi.ninum, tb.e Boaid and the th!ee ntmed de.fmdalts in this don. Th.e 

County. wruch has reccotly answered and cross-claimed for dcclamtory relief in Ibis action, bas a 

~nl interest in putjcipating in the rcsolu11011 of t:iese issucs. ne County, howe-,er, is 001, and 

GUlllOt l,e, a party in Nolm and Snotbeo's"Olher action.'' The 13olrdC811110tadeq~ iesolve 

i1. disput$; with the tb.-e• o-.ed def en~ as to all pend bf: imies in two l&WSW!ll at one•. 

Ahoduti.a~uid,al,le is Ccwfocnia I.no. Cl\.wanh6 ADin. v. Superior Court (1991) 

23 l Cal.App.3d 1617, which iavolvc4 oillrcly cllifem:t UUAJ acci legal coJJSidctati=i than. 

1hose uwolvcd bc:rc, la CaliforniA Ins., Iii• trio! oourt hAd dctcmi•r-.d lliAt llll Wldodying 10:t 

action showd ~ befon, ibo iD•-f s covoCllge dispute regm:llin8 llle $11mC lncldcat was 

dcti:miined. Thi, aid ,;o,ut tbcrcf= stcyed the in.sum's e.ctlon regllllllng COVClllgC pcndltlg 

rcsoMion of Ille 1011 &ctlon. The coun of A Weal concllwd 1bat "[g]i"/llll the prospect of 

inconsistent verdicts with teSJled to fa.cnlSl issues common to boO. maftei:,," !,he lrial ~ourlhid 

001 abused its d.i.scn:tion in staying the covc113e aotion Nolan and Snetncn 's citation of this we 

in lh,u briefispunlu,g b,,r.a11SI', wblleimlevmt to their argument fordero=. Califor.nia Ins. 

Is 1pJ>licable to the .Boud's po(lding motion to llllioiti or. al:emntively, to congolidale Nolu and 

SoeO!ea', la<er-tiled aotio11 with~ one. The issues ill controvorl)' ln this IGtioa make it 

propc:iiJ' tlic "lead action,•• bc:catiSe the Cowt v,iU bo ablo to dc!onnino in. uii:s ,clion, blued upon 

the wgumonts of!!! intCJUsted parli~ (ioclu~ the Collllly), ~ righa 111!.d duties of those 

parties vi.s-a•vl< !be 8oa,d's Resolution. .Aller the n:sol\llioo of this action, if Nolan md 

Sncthco's leter·filccl action is not by tbeo 11100!, the Co\llt would be eblc iO <letmnino whc1hcr 1hc 

BO!U11 is obliged to pcifonnan,dutics it hnli notpelformc(l witliJCgud to Nolan and Stic:thtll 

gpeoifically. 

Beeeusc ictt8l contrc>9e11iaspmsenltyeicist betwetn all threemmed defmdmlls 

and the BoaM 88 to several isillU:9 addressed in this action. and in Nolan 8lld Snelhen 's otb:r 

OnApril 8, 199B, tho Boat11 hied •Motion to EnjQitr or, A1teml!ive1l',t0~liw: No.lat and 151r«ll<'!i'I 
~ -~Cl!OJ> ido1Us ome to ~Qo ame p,rposuslhe Hltl1!11CQJrt lbeBmrO Motioo is sebodul.O 
10 be bmd011ApnllB, i,9&bytllll ~ 

l'LAINT171'S OfPOSITJON 10 D11,FENDAl'ITS NOL.\N Am> IINET1l.£11'6 
DBI\IUlUU!R TO COMPLAINT 

Li.!~ Jm;I 241/965 
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aclion, 1111d beeauso. I.ht, non-<le1nurring dcfendm Co1llll)I is not Included within the "other 

aclion," declaratorj' relief is bolh proper and neees.la!Y in this action as t.o all defeo<WIU. 

(b) The Complaint Seok.l tbisCourt'cR..<loh1tionofSJ"i601'3uc• ii> 
Co:atrowm )3ctwecl! tho Beatd •d the Three N-e:1 Defendants. 

(i) PlainlitlBoiud Scclc; A l11dl!llal 0caroo N To Tia Duties 'f<,war,I 
The Thie,, Named Xxfo1.dants And Their Ri&hts To Jtecclvc Or 
ObUgation To Pay Fur Cei:tain.Bontlits. 

A 1.0lllplaint fordecatlltory reliof il "legally Nlfident if it i~ forth faot, al,Jowlng 

Iha exinence ot an aaual coorrovmy reJlling to the ~al tight, and dlll.ies of th, 111S]JCtti.ve 

p81ties • . . 20a requests that these rigbls and duties be adjlldt:c:d by the coUrt." Columbia Picture: 

Corp, v, DeToltj (1945)26 Cal. 753, 760. The pUlJ)OSQ0fa dcc:ll11111ory judgment is ·10 serve 

s<xnc ll[~titlll end inqilieti.og or31abilizing an 1111<:e,rtaiAor dl:spute<ijural relation." Maguire v, 

Hibtrnia. (1944) 23 Cal.2d 7l9, 729. 

As itetforth in Jlat&g)'llphs20, 21. and U ofth! V,ruied Complaint. the thTP.l'I 

(Wllod defendants, dispute largely the wne provision< or the R.tsolution: l) wbet:b,er and to what 

cletcat •~pcnsatiqn" tamed uid «coived by acliv~ Dlffllbers prior to October 1, I W7 must 'be 

imludocl in 14oompcns:,,lion eonao.blo"; ii) ,..tictbor .,..d to v.bAt e,dont 11 County ®lc01obilc 

-alloW!ll,co should be Included in "compcooetion camabl:"; and iii) whi:ther arid to what Clllait 

fiexlbl& C'ciueteriaptan'j bcocfiti should.be included io "compeosBiion cainabla", Nolan and, 

Su.eftleo • s Petition for Writ of ~dato, case Number 791499, of wbicb Nolan 111d Sl1tthen 

ffi!UCSI u, 1bit dcmu,,.... that this Court lac judicial notice, simply replicates tbe same issues in 

ano1her fonn, Dcspi10 the parties' plain coa.lllct on thtse iasucs, Nolan 1111d Sn~en here fiilsel)> 

c.onlml 1h!t Ille Board's Verified Complailrt fails 10 set forth an "ectual CODtrovl!J1Y betweeo_ tbc 

Morcover, NolllXI Uld Snethen's tonlcntioo. that their disputes witli the lloml are 

wnib!d to "thtea Bp<>Qilk.Uy iucntl'fie<i elt<m~uts of pay" 11111d lh•t the, "relmlining th1rty el­

ud pwv,5ioDS iJl lbe R=lution, eiihcr do not apply to these dcf~ndanb.'pctitiopen, or= nol in 

dispullJ bet.wcoeu plailltllf6 lllld these dDfoada.Dl:s," mbtcm1rue,; lhc nalU« of the dteW'Of<ll',Y tclic!' 

tha11bat 8aatd ae1:k:s and Is tllisleadiJli ~ 10 ibc ..;ope of~ rcllcfNolo ond Snelhtn scdt. 
P~S OPP031TIONTO DUl!NDM"IS NOt~ AND SNn'IIIIN'S Page6 
DPM1.IJl!IU TO COMl'LAJ!ff' 
11-os,,:ws.1 242/965 205 
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1002 STEE~L 1..£\Tr. • 
In pmaCJ:!IPh 2S of iU Vcllfted Complair,t, the Bo~d ceq= tll&i !he Coun malc,e 

a del'l::UIIUl21ion as to the specific contro>mles raised by dc{cndaJ°l'IS. l'resenuy, lbe only partie~ 

\\tio b•ve niscd lllltUlll controvei,;ie$ as 10 lbc Board's =~ dillies .nd thclr legal rights a.e 

defcndanl& Nolan, S~ and the County otOrange.2 The:cfo~. unlcs., and unlil cthl:I" parties 

01Cllc an actual coctroversy so as to requm Ute Beard t> amend its V tntied Complaint to add 

ndditionAl de&:nd11.0.ts, thMe isrues m the •"'Y i .. ue• to he resolved i.,, this dlsput•. Nolat> and 

Snethon'• pa:ado of hoiribles-as to ihe "ov,r • thoU1and pay cedes" and com:•_pondillg 

M.,;m0randa ofUndet•lall!wl8 thin 1bJ1, Court alJeec.dly would be req_uircii lo review thus i$ 

unfoWld~. The issue&in this ~lanoto,y ... liefaotion ue straisbtforwatd. To oe resolved 

propetly, bowllVcr, all pallic:s i\el have competing ~u in 1bosc sp«i.fic i$8'••• 8),ollld be 

bcal~ in lhl~ aotiQ'.J. Ooco ova:y ~de bh<,iu,I 811d Ibis Court wckeo adct-cnniution as ro the 

duties of tbo.l!oai:,I. andngha and/er obttgliion.i oftbi, dd:eodanls as 10 ~ specl.Oc Issues In 

di."Jlllb!, lhat deelnratory !1lijef shollld both qliet the comm"ffiY as to Ille Resolution l!lld 

stabiliie the legal rcJatio.mhip 11I11ong the p,rtie1. 

The Board thus~ ® "advisOll' opiDion" from Ou Court. but ratb=r 11 00roplet0 

and finaldetmnination oftbo~ilidSSUO$ in dispute. At any late, the case thtNohnand 

Snethen eite for the pt'Opositioo that courtsshould not moke "advisory opinions" au.,tl!S the mark. 

Selby ROAlty Co. V. San Buanaventun ((1973) IO Co.!Jd l 10) in.voh•ed a C()rp0ra1Cl,proporty 

own01'S <lliputo v,;th a provision In lbe counfy' 1 ' 'gC!)Cml plan" !hat proposed c;0nstnicting a ,oad 

over tlJ.G "°'J'Onli.oo's properly with~ pcov(ding it with ooa,pcnsati<ln. 1110 ·S:,J.by Court 

det<:nu.ined lhat bcc;,wc a general plall Is "by ils vary mtlllc . , . tcnt,iti-vo ~d $14,j...:t lo <hangc," 

the~ -.,,u llO co~ ~ beiwcc plalatiff 8Dd 1he CClllltY tbat allowed ~definitive ud 

conclusive jwlicial relief." Id. Al 1 l 7-l!8. In contrast, b~c, tile Board bas adopted tho 

Resolution and h115 ruotved that iotpl,meatstioo sbllll ocour begi.ooi.Dg 1uly I, 1998. ~ is M 

fmher action tho &ard must take on this issue to Qivt1 it f'on:c of law or to tilrthcr alfect the 

• lbe°"'"&t Clmly All!ffllllY'' AW. Ila< llipud ilxlfwidl Nolin ulS~•dicu. In""" l!O, 7'14,,, • 

l'LAlN'l'UF'S Ol'l'OSITJONTO ll.!™11AltTI KOLA!( AND SHBTJnN'S 
DEMUJ\8.U TO~ 

L'l~mii 243/965 206 
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• 
parties• ri~ts andinlerest,;. A.s t,Ueh, unlike the "goutal plan" in ,Selby, t.l\<> Reso'.c~:.:o :; :::: .. 

1101 subj.ct to ohJis•. and p.res.,.!ly Affects~ p~oa• rightt 111d ilw,rests. 

tmpot1a11tl)', uclarato,y n,liofmoy "be brought to determhie end declare rights 

bethrcl!lly u:tu.al invaa)on ofthoscri81Ju." CaliforniaJJs for Native Salmon, 221 cal.App.3d at 

1426. The fact th11 llltllal paymaits of bmelltu.nd IC\"4/pt of c:o111Jiblllionqiunuan1 10 the 

Resolution are to commence on JuJy 1, 1998, thus d~00t piec;l11cle ~t dcolaratozy relief as 

to the 11).alU\eT iu v.hich sucl! payments will be calculltecl. Rather, oow is the mos1 appropriale 

time Car such dccluato.ry relic( so that the rigbls • 1d dillies of th¢ J)Mtfcs may be dctc:nnined 

before any violatic,n of them iii the course: of pa yin& bcacfits. 

(d) The A<ljudlcation.Ofthe E're!:ent ConllOVlll'S)' Requires Ded&ralory 
R,,lief Ac To Nolan Ax,d Snethen; • ,Aflim,Rtivc R,-Jjef" Is 
~ 

J>\IXS\Wlt to the~ L,,,gu.ogo of Code of Civil Ptocedµro f 1060, any pemoa 

wh.o d~ "& dcd•ra•ioo of bis or her rights or dutios with (t.sp<Q lo 111011w" cm.y biing ui 

aotion for dcclarato17 relief •pin.<t that other, so lcpg as III •ectual cootro~crsy" OlUl<l8. Thu,,, by 

!be vr:ry ll:ItDS qf the doolmlory cdief.Slstutl; ibc defendants iD & dccllll'lltOry relief aclion cccd 

not be able 10 provide ''afflmetlvc" ~lef Ill pllliutft While ccr1ainly a pas on should not be 

compelled to dcfn.d himself in a 111,v,uit where no C-Olllrovetsy exiru as to hi111, here declaratmy 

relief is sought as ID an actual controversy - payrneols that are or a.re not due to Nolan and 

Sneth;n :rnd oontrilmtions tlult they m1L'll malcc to support any incn!RSt.• in anticipated rl!liremen1 

~ -
Tht castt Iha! No!1111 and S!l<>tiicn citt w suppon their "afflimotlve nlld'' 

&gumMt are inappo1i~. hi Pinmiclc Bolding:,, Io:. v. Silllon. (1?95) 31 Cal.App.4" 1430, ~ 

plaintiff mobilo home pm prqx:rty 0W12c:.rfilcd • pctilion for writ of ftlaociati: og,,imt a i;:nt 

~cw board and Ole oily govemrrumt that bad dcalt:d ais application for a wsc~olllll)' reut 

~- lbo ptailllitfjoined as a def811da.Dt class on.bis declaratory zclicfca~ of action Cleflllin 

of bis lt:Wlts who earlier had voiced opJ)Ositioll to the proj)QS(d ceu.t ~e. The C<llllt 

su~ tho 1x:oa11ts• dtmwm- to the campt.eint becawe 11.0 relid" was sooght against ar could be 

~vtnby~cdefcndmtleilall~ 
PLAJN'l'll'l"S OPl'OSl,TJOl'I to C'EnNDANJ'S NOL.\N ,l,NI> SNX'llffi'I'$ 
DllMU'IIJUa.TO COMH.wrr 
11!08,IWJ,l 

.JAMES_MO LL_0464 244/965 
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Pir.nfcle is both ftctually Bild legally disil.ngulshable fiom 1hls we. In con1Jast to 

llte dtferulant tentn1" in Pinnllele, who generally complained abouta _pmposed tent increue 

withoo.rt llll)' right to II ~~r.ulA.r n,otal rate, d•f.,.nd&nls Nolan and Snethen hett cleimpartlc:ulaz 

rights to a certain co111pu1Ation (If rotiJem.,,t benellu, IA which tlle)' daun a vu:<>d tight as 

County 11mployecs. Also unlike the.Pinnsde defenMllt UX>ents, "it.o could 110t have sued the 

fropafy OMl¢1 ifho had raised their n:;,ts following-_pprovol by the, rent review board, 

dofondw,~ Nolan oJ>d Sn.them havo ~ed the 80"'9 as to ecrtain mal!r,,s covc<C.i in. the Board­

epprovod Jtcsolutioo. Qi11sistant 9.ith tbc.:ic la.ct patterns, the l'imiai;)e defe11dalll lClllllllS 

pn:su:nably could have filed a petition for wrllof manc!8lc ugalrut lbe re111 l'e'l1ewboaJd if that 

board md wrongfW.Jy approved lhc plaintljf property owner's icquested rent inc.rcsse. Such iS 

precisely the typ¢ of c~laint again..<t 1lle 134:aro raised be.re by Nct,n ao.d Soetbcll. Toe 

resolution of Ills\ dlspllill properly tcquires drclaraloryrelii:,.f. 

Sullilarly, in Duffey v. Superior C<iwt (1992) 3 CalApp.4'" 41,S, the dis):Mants 

~ two sets ofhomeo\\ners- ont homeowner who soudil to build. Bild two olheu who sollllbl 

to preYCBt lhe 1ruildina. The pl.ailltiffhomcomers' association, wt,ich was rur.cwiblc far 

cnfnn:ing the (',C~R'softhe as.<ncialina, tonk !l(lpCl.<iirion on the dsputi. Ri11ieT, nsought 

declaratory relief as to the i,te,preution of the Cc&R's, u,,:1 joill~ all throe bom~wr,,,n m the 

cuit. The ~ouzt uf Appeal mierttd the !rill court's deaitl ofthamotioafilr jucl;m9Jlt on Iha 

pleedin!;s of the defeudut ko11J.¢wnen ~o o~j~hd to 0,,. building, boldu,g Ulat those 

homeowners we.re 110t proper derend anu because lhlly could afford tho plainlifl' no rcli~f. 

In contrua. to Duffey, ln llw acti011, lhc Bomd 1w. Wceu an aflinnativ~ positto11 as 

IU ~~aiw1 bcnofi1s policies lllld lnls. =lved tba1 il will p,,.;y ccrw,, -~~ Co, aU<I CQJ,h,c:t 

otller lltllounts fro_m. members of OCBRS. Followg 1bBl dctcnniJlalio,i, dcfcodHOtl Nolan and 

Soetl!eo affirmatively cbillengcd ll)e Board's ll.csolution. Uilllk& ~. wtuw 1he plahnllf 

hom=er's ass:ic:ialion had 110 actual controveny with tie defend.ant neigl\bor homeowners, 

there is a presen1, utual controversy bctvl~ 1he Board. 00 the ooa hind, and Nolau and S11etlwl. 

on the other. Unlilce the plAiotiff i.o. Duffey, 1he Boud is not tncrcly far.cd with 1he prospect of 

ruling on ~ dispUle betweell two factions of County employees. Ralller, tile Board bas 18ken 1111 
l'LMNt'Ul'P'S Ofl'OSlrlON TO J>IWZNl>AIITS f'()L.U( .\NI> 6~S P~ 9 
DJtP,1tJllllJ!ll 10COMPUINT 
ll40ltt>H.S.I 

208 
.JAMES_MORELL_046S 245/965 
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affirma1ive )'Osition that is llOW boina ch!lengod from at lout two clilretent sidos. inclv.dJns 

Nc>lan and Snath..,. As ruch. lllliike the pllwnllfin Duffey, tho BOJid eeelu; reliefvis-1--vis caeh 

aamc:d dd:nda,,i - it teq11C$1$ a dellOrlninatiori. of how much to pL)' them, and how much 10 collect 

from thorn. Duffey simply is inapplkllble to the facis presented h=. 

Wcoo:uu.v. Odell (1970) 3 C.1,A.pp.ld 494 also ill inappli~le. Mose notably, it 

was ~ota decl11ratory teUef action; ratb6r, tile plaintiff brought 1111 aclioofor dissolution of a 

OOJpo,a1ion. The Cowt determlmcd that the tri61 col.rt ba4 the power to dissolve the corpontion. 

bUl tbt eorporatlOO'$ s.lwcllo)d~ could I\Ol be canpeDed to appear as pwiy ~efelldar$. The 

Wci.:.llllll) court's lllUlysis of that isslm, h0W1:Vcr, turned co 1lasic p!inciplcs Qf oofl)Qt&le Jaw, and 

bad oorutig to do with tbe laY' of declaratory relic,[ Moreover, 1he Wcistwi coutt I\Ote.d tlut the 

shareholder defendants had no pariicat.r cuvutc with lhe&ha.reholdm seeking dissolution of 1hc 

c:oiponilioo thaf would not already be subsil:meA! in the general dissolution actic:n. Welsman fails 

to NJ)l)Orl Nolan'a end Sneihen's podlion ber.e; these defendants affirmatively challenge I& 

lleso\11.rion anti se,,k for lhemselv0$ • putltular ealeullltion of'ctwtment 'benefits. 

Nolwt w.d Snethen ate not passive teciJ)ieat.s of lhe B<lazd', decisions -nth.or 1hey 

DR obliged to coolriblilet<> OCBP-S nnd ixi tctum thoy ~ccivc rctlicmcut benefits. Nor ere Nolan 

UMi Sndheo w,w,1Jing litiganiS. They bvc filed 1heir o-..n ac1i011 ,galnst the Dow on the vezy 

saru.e wuts pRVit>us,y slaled i.o. 1bls ac1ion. As set foJtb abov,,, two law1u!ts OR lite Sl!lle ~ 

aR v,'118(Cful aJ>d duplicalivo - lll<l tbe olbfr acdo11 'WiU oO't l\lllyreaolve me Issues eomested 

&mOl!g all putie:i here. The rigbts and dUllu of Bil partlC$ properly should bo xesolved Ill 1111s 

i.olion, 

(c) 

The Board's ii4optionoftb: !lcfolutionn:quired aninle,pretJllion of tho applicable 

provisions of tM Govcmrn,nt Coda md·thc judicial d.ecldoos construi.cg them, as well a, an 

"l'F""lio!l o.ttbat bw tc &ti partkoln to OCERS and IL• member.<. It Is we\1-selllcd that a 

Court_, provide de<l-•oiy ielief whc1t p-.rli11$ cliAAen-.t: over the ~ction nf pll'tioulin 

lc,p,l81Lon, or when Ibey diCP,Jte wbethar a public eimly bas mabuhed polieies in violatiol\ of 
l'LA1N1111"S OPP051110N 'JO DIFENl>A:'RS NOLAN /IND srn:TBJl:N'S Pl&, 10 
P£l!llllUIJ!'.R TOCOMPLA!NT 
ll•Ol:1'14',I 

2415/965 209 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1439

0VH/ 98 TUB 15:39 F.U HS 70 .2 3001 STEEn!t 1.EHTr • 
l 

2 

3 

4 

s 
6 

7 

8 

9 

i JO 
~ 

~ I! II 

l2 

!1i! l3 

i:: 91 L4 

Jf'i IS 

i·11 16 

17 I· 18 

! 19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

.JAMES_MOR, 

applicable law. Ste Alameda County Land Use•IUSlk v. CltY or RlYWWd. 38 CaLApp.4"' 1716, 

Here, the putics diseg,~ovcrth~ comtrueliao. of Govm:m,nt Code !«lions 3l460, 31461, 

31462 uid 31462.1. Tb~Bomd adopted I.be R.esotu1ion in conforoianoewithS\lcb stalllttS md 

oow &fendants ue coe1&ting =tain provisiom of tbti Ro.salutfon, As to IDJlltm otlaw, thiJi 

Court would con.strue th& statuloiy provisions de 1'01'0, A! lo the decisions il,at th2 Board 

adopttd that rolled co faorual. clowmia.atiow.-uid exerciaeoftbc Boord'sdi=otioa, lhi, Colttl, II.? 

Nol.an u.d StldhGn point out, may ICVicw t!lcm only fur &aud'u.lent or IU'bitrav- actio"' See Mila: 

Mow<>'s 24-Hoar Towine aad City of San Diogo (1990 45 c..!.App.4,. 1294. Tho Boat<i ~ 

no more lllld no I~. 1 

(d) The Dem.uxrer Sb.oufd be T~ Oft' Calender Bc~U5e of Defendants' 
~ to Meet 3lld Confer. 

Pwsuant to Ormgll County Local Rule SIU, Nolan and S11e1he11, as parties ill pro 

ll¢I, v.we required to arranges e<1nfmnce WllhCOll.llse! forthelloudto~t andOC)Jlferto 

iesolve is&ue, raised by tlcit demwer. Such COllffl1lllC8 had to OCCIIJ before today, such that Ille 

ptutie§ could fih, meat .and tonm !'lall!r'llents by today (i6. five toortdaysbeforelhe April 21, 

1998 Morioi!). Aeeordingly1 lbedemlll!ttohouldb<! uken off c,alenduand tbe Court should 110! 

ntlc twco11. ~P•pptr•ll v . Scott.dale Ins. Co. (Im) 1998 Cal. App. LEXIS 272 (Court did 

110l NI~ on motio.o for continuanoe I,~ the motion Wll3 lllkoo cit oaleDdar .,..b,,n mo>iag party 

failed ta .file a mm wd oonfer Sl81emci1t)-

Gh'CII Ibis tlriCUlllllillld ofnvicw1 lfNofau•d !loelllm art correctlbttllb eourt0•1 II"'~ lbU 
l<ltioo beolole it could onbt rovi:w a "It~ 4ICI fer hU4 or a.1>inooaa, tlltll tbll!rou,e, ICl!aa~ 
must fail aswcU. aince lhr.y cb11ahlltaothaelllllQe BQU'daCll!d 111nlclllU1lly oratb.llnlrily. 

PJ..AINtUJi''S OJ'l'()S)TION TO D~NDANTS NOLAN MOSNE't'BE'N'8 
l>EMOJUIEll TO COl!1PLA1NT 

Li!~ffi 247/965 

Plp,I I 
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OOOZ STEEFEL Ll!VJ'II' • 
3. Q)NCLUSION 

For Ille fotogOU'i 1e.llS()119, !lie damuzrer of defendants Jan J. Nolan and Brie w. 
Snctticn SM.\ll<I \,eo\'erruled, Altwiatively, at a minimum, ifthe Court finds. that the Board·w 

aot all~ged fad$ sufficleru to 511?,POrt toy ofils claims in lh4' Complain\ lb• .Board ~ly 

requests 1bat it be a,;aored leave l<l =od the C<lmphint • 

STBBPEL, LBVlTI' & 'NEISS 
A P,ofCl>-,ionaJ Coiporaiion 

PlakrtilfBoard, II 1k Y,s;y llOUI, ·~ b•"' I- ltJ lllllm~ittpl~. Mt00118bl v. SUpcrlor Coutt 
(1986) 180 Czl.AOP,Jdl'6, l04. f'l.a,cru'ty in pcwiilllrqi 11111eudlnont i$ me nila. mt only whma 
campfai111 ft ci:ftcll,c as It! lbm b'Jt also 1\!tetc lt is dcll0len1 Ill subsllD(C ... . " (cilllioo omitted)). 

Pt.AIN'l1Q'S 01POSlTIOH TO DIRNl>ANTS '1OLAN ANDSNEl'IIBlf'S 
DE:MtlllllElt TO CONfLAIN'I' 
11401':044:,, 

Pwg, 12 

JAMESc.MORELL_0468 248/965 211 
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HARVEY L. LBIJ:lER.MA],; (Sraul Ber No. 5S838) 
USA M. CARV Al.BO (Stile Bar No. I 61420) 
ASRI.13Y K, £LANOWA(Sta~BarNo. 185014) . IC:tl 
STBEFEL.LBVrIT & WEISS r,Leo 
A Pro{CS!ionlll Corponrtion <lRIWGF COl1./ry cun ' One I!mba:ttlldero Ccaler, 301b Floor IIICJ~ 
San Frlllciioo. Cali.fumia 9• I 11 un 
Telephone: (415) 788-0900 Al.Ao ,v-r; 2 4 1998 

LATER, ~l'CtJIW! 0//i 
At1Drneys for Plaintiff ~ ~. , · Cle,j, 
BOARD OF RIITIRBMENT OF ORANGE COUN1Y EMJ>l.OYEBS SY 0. l!A~ 
RE'l'lllMENT SYSTEM 

SUP.ER!OR COUR.T OJI THE srA TE OF CAl.ll'OllNIA 

COUNTY OF ORANGE 

SOA!U:l OF IU!.'l1REMENT OP 
OltANOBCO'UNTYllETl!tP.MBNT 
SYSTEM.• Local P\!bllc &tlty, 

PLAINTIBF, 

v. 

JAN J. N~, an Illdh!dual; .ERIC W, 
SNETHEl.'I, -an, ln.dMduaj; COUITTY OF 
ORANGE, a l'olitieal Subcjjvijion oflhc 
Stale of Celifomia; and DOES I ·30,000, 
imelastve, 

DBFBNDANTS. 

AND Rl!LATED CROSS-ACTION. 

l . INTllOQUCfIQN 

BY FAX 

CASBNO. 79131-5 

R£i1,y MIM01"!1'bUM OF foJNTS ~D 
AllTRORITOl:s IN SVffol\'I' OF ~•s 
Mor.or.To JlNJOIN 011, ALJ'Blllfi\~J.Y, TO 
CoNSOLIDAT&LA'l'F.R.•F11.m ACTION 

Dale: April 211, 19_!18 
Tin:,e: I :30p..111. 
DOI(: 7 
Jldge: Hon. ROllllld C. Kime 
Dau Adion Jliled: .Mateb f>, 1998 
Trial l>•ie. None Set 

In the short time since PliititiJf ti.led thi., nto1ion, tw1> additiOMI parties have 

l~v!I~ cl.ahm ll¢n.-t the J3oard til ]qtiltlllCll!'s lle$0lution 98..()0 I: 

• On April 9, 1998, dcfM&nl County of Or.nae Bled a Cmss-Complaint for 

Dec~ Rdiof agaimt the l3oll(d ~ lt!i< s..-ti~o. ~•ckl.ca lo i.llvalldato tho entire ltc,,o!uiiotL 

• OnA!>til 20, 1998, thcBoud _;.,;ye,l ad=mod fxom lb,, Ormg,, Coullty 

.Employeoo Assoclado11 (•OCBA")(not a pu1y tD eiO.cr llili edion o.r defendant Nolan ud 

Snclhen's MendamusA~ov.), ftiattb~ Board"1cul!ll>OCEA'11 IO,OOO n,embetil' ntinlme,,t 
REPLY BRIEF IN SUPPOllT Of PlMmfFSMOTION lO ENJOIN, !!TC Pta,c 1. 
I l«IS:Z2An .1 
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2303 Sl'BliFBL, LEVITT • 
benefits in a IIJlU1ll:r cootla!Y 10 'Resolution 9S-OOI, ra&tr.g all the srmit ls-nw ratnd by 

de/,ndmitt: Nolan am Sndlren. (Stt Exhtoit A lo Ded.,.,tioa ofDolO/e/l J. R:mmer served erul 

filed h.-.ith ("Kramer De..laralion. ".) : 

Defi!lldantt Nolan Md Snel:hea oppo~ this motiOl\, oritlc12ins Iha Bo>rd of 
' 

Retiremem's fear of a m'llltiplic;lty, of actions lll1atldllg Rosclulion 98..001. Plal.!.dff's filer.I etc 

Ill 910 

well-fol.lrllad, bowavm. Jf defen~• Mandll!U~ Acllon b 1,1ot ~eel 01 wasolidA1cd 'Otith this 

ac:tion, where aJI CQIM,t$ lo the BOUJl's ~-l~QII «111 be resolved, th=:c will k at lC63t throe 

aetiom over rhc 8-lution pc•ding ia diffi:ff:nt dcporlmcab of111is court. 

'!bi>a• rceait dcvdopmcn1a1 w,dc;mc;or: the u,goru,y of the Board 's ~ t,, haw 

the ~vn-growiag ~ont ~e.li1s controversy betw<cii 1bo l3011N, o.o tbc one band, IDd 

varlou,; Ora11g., Counl.)' employeis, eaiployees llod einploy~• glQ\11>$, on the other, be resolved 

' ill one la~ Ullder Ille supetVi&ioo of one jlldgcoflbis (;(IU[t. tQ di5poscofaJI i.!sw tlla1~ or 

8l'e to be ralStd. Colllrary lu d~ts• suggenio11, it is imkvant that lhc pedie.s lllld issue& in 

this action, \\hen co11J19.r'd to defe~lS Nolan's lllld SocthCII • s Mmldamus Action, are not 
; 

p~y "the same:" it sufiic:u lbsi !hi! action ~.nJmfs 1M parties md i~~ ill the Mll1dmous 

Action· U!<l a.ny other action that bas ~ or mar yet he brought by 1111Y party ~ by tllc 

P.e.solution. Becall.9C thit attion is muctumd bmadly enough In cncomJlB.<:< al.I pc:u,il,le 

c,ball"-llging iwti"" 1Ni i=""• it should be the led CN1e in 1hls developini! liliguion. The 
I 

Manw.mw Ael!on shoald l,e enjoined or, alternatively, coiuolidate-J into tbl.s action. 1 

n. TB'.E BO.AllD'S MOUON 51101.JI.P BE GMNTEI> 

De.readaols' opposilioll to~e8«ud'• Motioa lo ll.njom or,Allcm4livoly1 to 

Consolid* Later-Flied Action serves to i,,ppoit. ~dlct than defeat, lb.eBomd'a Motion.. 

D~u detail~ aumCJOIJS. portico po1eoti.Uy ~bed, end "Iii= wd issuco potentially 

implicated, by lbe B~'a R.C3olution relating ID Its ca!culatioii of rc~rcmcot bcnditi fw 811 

'!lie "lb"""'-'dlon'' ucrloo of iScfttldMt!\' tmef,,..taiouelien.l fictul ,,.;.,t,...,.,,t, m~ 
..-.... -._ • . ~ Sl'l'{>""'""'lO ... anrioo of l!arveyL t.i«.,m .. it,~of£x -
.Al'Pij""6•• "' Rftjo;., N ,AJt..,..oiivtl\lt~C,,,,...,Jid.1-.0il,o, P,ndiat A.t;o", fil.d ~ I', 'Lll!II. 
__8ec1W,e deffflda.at1

1. lllttodtW:tioa ~ 'irteUlvut to'ltils MW~ lloWCWI, 1h.e B~l:fd wm Cid:~ t1i.• 
.m.us:t:tf.emcots le:re. 

' REPLY Bl!Il!P IN Sl/Pl'Olt'I' l)f' PLAN11FFS MOTION TO ENJOIN, B'l'C. 
11~22'47J 
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• t • 
@OH 

I 
Oraoge Caanty eaw(oyees ~ Dcfend!n!s' opposition brief; pages :l-4), fonning a com_pelling 

MgllnJentj,rC(lftSOlldatingaJI such it~tsand parties into oneactfon. Deffndan~ then assert 

th.at Ille Board' , oonccrn reganlii\g the po!Mtial for many lawsuits relatiag to lite lhsolutio.o ls 

mett "s.J)CClllalio"" (opposition brlaf, p•s• 7, llne l 7). Spe,ulat!o11 ht$ beeome reality, bowe•er, 

60W that U... Count)' has oro~ the Bi>ud in liii. action I<> iovalidau the mtin Rw,lution 98-

001 1111d tho lm:g...t employ"" IIS'.,c,oiation :in lho cou:nty, OCBA, threatens ilS own action agalmt 

the 80111d for !he very ii.ms of rolictsoughl by Nolan an4 SM!hec. (See .Exhibit A to tb• Knnicr 

Oeqlaratio(), J~tyod lUld tiled h~th.) ; 
• 

This latost dt:m111xl, by an assocli!tlon clamllig to !'CP~Cot"m.01e tbar, I0,.000 

employ_., of tho County, is P!Cllisely Ill~ &Ort llllti<lip&tcd by the Soard 1hat info1D1.cd i:is decision 
I 

ro =~ tlis doclllrllOry relief action. 1t also precisely lllusintes 1lte need fGr the relief 

reque.,led by this motion: to gather UIID onccme, before OllC judge of this Cowt, on one pr&-trul , 

' briefing and lriAI scl~. Ill) 1hc parties, :cwms and iSSl!es that iue Rised in OJIPO$ition to tho 

RC$olutio.n, The Bow-d's request is a practical, nol r; IIICtlcal, one; o~ wbieh wlll serw. afficien'Jy 

to Cllll)loy this Court's resourus. Morco.Jer, this appn,~ will aiostcff~velr llind the Board 

and all cCl:irement !;);stom l)lan !:J>OJLqors aild membcnl as s ma!te' r£ hlw. The BOIi.id is abllgmd 
' 

to epply the I.aw of ,elio:ea,e,ij brodib uniformly to all of its plBD spoasoN ud moro.1-s. Ody t. 

sinsl• <:ue tbl adjudicatet all the rishls and duties of all iz,te,,,,sted patti,,. ,qy enst1te a 

conslrtent, blfldina resollllion. 

ConltaJy to da!erid311ts' a;i~.<li0114, w, Bocltd dotO no\ bon -1: swcopi.ag, 

~jll.dioiale.pproval oflusalllllon 98-001. Ratict, u th.cB~lw~ct forth in its 
I 

pleading bo:-oln, 1111d w is dl!llussed in ~ in ita Opplsilion w deruuilan1s' dailum:r herein (s,n 

fOr hoani,g on the $111\e dl!le as tllis mot!cb), 11:e Board CJJJy stur ,,,, Corrt's derumtnmton o" 

ISSMes that aclllally are 111 co"trovu.iy belwem tfle Bo,;rrd and tftoJe who '°"test flt1'hOM ef 1/rJl 

Board's Resolatior,, Tboao ~Is of the-Board's R.<solutio11 wbicm no party-cmlle:ngea -will oot 
• 

fC41lin, judicial review in this action. Th~specific tontrovmic:s to be determined Ii.ere ve only 

lhose rtlised by defendants and !belt assodation .in the Mmlam1111 Action, the identical (aod 

additional) issues rtl.sod by OCEA. aod 1ti/, iM":ics raised by ~e C<lllllty in its ~ aui Cross-
REPI.V DIJEF IN stll'l'ORTOPPLA!N'lffl"S;MO'llON TO BNJOIN, l!T(l. eag,,) 
I U()l:22.44'7,I • 
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I 
Coinplmlll sy lflis IIIDtiOA. 1!11: Boam 11'quests lllat th~ C-Olllt e!lBllle 11111 lllii ~ lll<nre 1¥JD 

address all of~ and. eny othu ~ C0nlrove.$ios Ou,! arise in the event additional P811ics 

challenie q,eal:ic.aspccli of ihe Resoluti~n.' 
1 

DefeodantS would mt.her bavt Ile Court try tb.dr isslle9 in thsir Mandamu~ Ac/ion 
' in l)eparunent 6. the County's i,,rues in Department 7. OCEA 1,.1,.suos in a 1hi.rd dg>artmezt yetto . . 

be d.ele,mine,1,, !llld aach other comploinlillt in rei nddlt;qnol depBnmP.ms ofthi£ oourt. 
• 

De&ndan1S offi!rno valid explan:tlio4 fo1'ihitf9,m oflhlk,,ni-.,.d jolti .. , or wby a public agoii.oy 

.ttewptine to apply• •ins lo t,w sbould be "" c,q,osod to muldplo and polffl1ially confilctfog 

niling5. 

W, CONCLUSION 

For tho foregoing ro&solll;lho BQard respcclf\illy Rqll.Q.15 ttuit 1bc Coutt gn.tlt its 

Motiooto Enjoin 01, AltenulI!voly, to CQ~Q,lidlilc 11\c Lkt·f'lltd M1111d.wus Action With tbi5 

iaiou. 

Date: April 24, 1998 STEUFl!L, UMTT & WElSS 
A Ptofesslollal Corw111tion 

; 

.,~la.J 
.y idenn11t 

Atto~ 
· BOARD OF RE11l<EMFNI' OP ORAN OE 
COUNTY BMPLOYEES iIBTIR.EMl!tn' 
SYSTEM 

I . 
In <Olltiiu&,g'tp pTOIS ilic ~ atg<.im""I tlul l\ c Bo1td't Verifiod Co.,p!amt bmli, lq,ruJ)Oll.y &eek& 
lilc Collll' 4 ~piwal of a"'1I md o,'«'f 8'pccl cr'lhe Rc,olld.i.oo, delendttts ~ Qe Cloetplal,.t 
111\d ijplo"' ~Beard'• ckllil!d lUp(IIUoJD !bu clalll, u sec fortll Ii! lho Board's tmllllc a, lbedomamt. 
MoneoYtt. dflfcndan1>' 011)l"'..,...,l(>diclls dt!Olcfw),tow,', OWi\ "me>t indcoo!tt'' i!oclototioa oo o,, 
demune:. ln ~ N'ofenacbowleolied'tho Boaid's ccun.,el'J wlllln1!11«s lo 111M die rtllefO,,, 'Bcanl 
leeks ID ddJ l<tico "ta 1II01C eleal&!lof.che N!IOM!.., wlw:h an~ tldllrb)/1114 dtfmclmtC®Dly 
ordeka4-Nalm md lil><&en." 

REPLY BIUU IN Slll'l'ORTOF PI.AIN'llFF~ MOTION TO BIUOm, ETt:. 
IIAOl:224-l?,I • 
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• • 
SUPS/1.!0l COvl\'T Of CALlr-ORNIA. COUNTY Of ORANGE 

CAL.UlDAXN0.~3_,_ ___ JU00£ g f .. tl\Nf.. DATE 4:.21-'{8 
• AssroNEorrRANsmaED. _ __ .,.,CLERK .i?,.211aoic.h oE~ARTMEN"T __ 7 ____ _ 

rro K'.fl'l 11,, I'""• 1., l#{;(p37 J r-ia ; ~ I ,,,. 
FROMJT·0 om. _____ ftEl'ORTEl\llffi V IC&li'.lXt'.l CAsENo. ---'"'-'--.::>--'--~---

'flTUl~__rg_qf ~-\.t ft>Yl\(J~ vsWlflD 
A'TTORNHY(S) 

4. 

;). 

0 ConlintJr..d ro, _________ _ _________ 11 _____ t\1, in Ocp-. ______ _ 

0 Grun1c~ 0 Denied D ONtert:d OrT-Calcn4or D Token UhdcrSubmissioo O Will, O Wi1hou1 Prejudice 

COURT f1NDS ANDIORORDE~, 

1J Notice [J w,,ivtd ____ 'fi/1 To be gi•en by"" 
'f>'' onlerJ.juda,ner111~"t"c prepar«I b,-. 0 Demurrer suruinttl u 10 - ---,=-- c-uuses ot ao:fon . 

JA 

subroh 10 opposing coon,<el fer 
approv,L 

0Gnuus funhcr answe.~ to irJcm:,gn1orlu./R:r .. qnes.1 fnr 
admls.sloru _________ wi1hin __ _ 
day&. 0Donl•• u 10, _________ _ 

0Th• co•rt /inds r.11ure 10 _ ________ _ 

was willful I.lid wirhoul :iubs11mi1IJ1,1s,ifkall0fl and 
imposes WlClliollS in lhc:umoum o( 
________ cobepi1idby • 0 

________ wit!un ____ _ ~ 

0 S111Clio11S denied. 
O _________ dccmcd filed and ..,.,,,d oo 

all parties ~a•ing prio- Mtice. 
0 Righi 10 auad, onler 111d writ or anachrnent granted fn 1he 

omount of _______ ~ Writ to issue upon 
posringof _____ liond. 

0 ___ ____ d.ays O withou1 leave. 
Otuamcnd 

':t</i•
0
0cmu.m:1 0¥orruled 11s co _____ (:&use,~ of action. I _______ <lays D withou1 lc;eave: 
D to &ln$~r/respood. 

0 Onl/wriUet1 mipulacion approWJd rod ma.Jo oidc, or coun. 
D Bond ors _________ lo"" po>(cd by _______________ _ 

D Ju<i;!m:n< dd><or _________ svom for 

cxwninatior.. 
0 Bench wamnt to issue and hold fa ______ _ 

Ulllil ____ • Blil5CUt$ _ _ _,,=- · 
0 Tcmponary p.,uoc1ivc/ret.'trnln l.f\t c«lo,- 0 10 re.nu.in in 

cffecl until 'cortirunncc d,1c: 0 vilC3tcd. 

•---- -------------------------

• 

1. 2. 3. ,. s. 6. 1. 8, 9. 10. LAW ANO MOTION 
1'TA'Y'lsnot.L I MINUTE ORDER (<)00! -.... ,, ·~- - . , .. ,-> '.:>.j/ =~ ~--- 3 
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, • 
JAN J. NOLAN ~or :No. 639')9 
P.O. Box 808 

• 
2 Santi Ana. CA 92702 

Telephone; (714) 834-3655 
3 Atlomey ln Pro Pct, De!endant 

4 

5 

6 

? 

8 

9 

10 

II 

12 

13 

14 

JS 

16 

17 

18 

19 

EU'C W. SNETIJENBuNo. 49791 
1600 Bermuda Owie~ 
Telephone (702) 293-7065 
Boulder City; NV 89005 
AUomcy In Pro Pet. DefendMt 

IN THE! SUPERIOR COURT OF lHE STATE OF CALIFORNIA 

1N AND FOR. nmcoUNTY OF ORANGE 

BOARD OF RETIREMEN'f OF ORA..'IOE 
COUNTY F.MPLOYEES REflREMENT 
SYSTliM, a local public entity. 

Pb.intilf. 

vs. 

JAN J. NOLAN, an individual; ERIC W. 
SNEnrEN, M individual; aJUlllTY OF 
ORANGE, a political subdivision of1he State of 
CalHbrnie, :ind DOP.S 1-30,000. inclusive, 

Tlefendants. 

AND R.ELA TEI> CROSS-ACl10N 
l 

~.L 

CA.se No. 791315 

ASStGNBD l'OR ALL P UllPOSES 
TO JUDGE RONAI.O C. KLINE. 
DEPT. 7. 

DEFENDANl'S NOLAN AND 
SN'ETIIJ'..N'S VEJUFIEDA.NSWER 
TO COJ\IPLUNT FOR 
DECLARATORY RELIEF 

Defendant. JAN J. NOLAN tNOLAN") and BRIC W. SNBTHllN ("S'Nl!THEN'') GIUlWet 

plainti.tI's Complaint foe De<Jaratoiy Relief~• follo\Vs: 
20 

::l I 

22 

23 

24 

1. 

Compbint. 

2. 

3. 

Complaint. 

Defondonts ad.mil the dlegolions contain<oel in paragnphs I; 2; 3; ai,d 4 of tho 

Dcfundanh deny the allegations contained in pal'Bgtap'I, S oflhe Complaint. 

Defendants admit th.e allegolion• contained in pata1:TI1Pb$ 6; 7; and 8 of lhe-

25 
4. 

26 
l?c(ot1dants neitbe,'. ndmil nor dony the ille~om cootainod in paragr.iph 9 of the 

C.,mplaint. <lo'llcnunc:nt Codes Scctio,u 31460, 31461 , '.H~2 ana 31462.l speak for thcmuclvcs 
27 

and their effecl in thi3 action i• a r:nattctof 81atllto,y iotcrpr<:tation for the Cowt to determine, 
28 

.JAMES_MOR L _0474 254{965 
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• • 
I s. Defendants admit the allegations contained in paragroph l O of the Complail!t. 

Z 6. Defertclants admit in part uid deny in part, the allegations cont.ained in paraZIT4)h 11 

J orthe Complaint. D~e.ndants admit the first seritena; irJ paragraph 11 but deny that the Ventura 

4 decision is silent as to whelher and to what extent the 1'11ling was to apply lo active and former 

5 employees of other counti~ and public districts not bei:>re the Court in Vcntuo, 

5 7. Defendantslaek sufficient infarmation upon which lo admit or deny the allegations 

7 contained in paragraphs 12; 13; lllld 14 of the Complaint and on th~t basis deny those allegaliol\S. 

8 8. Defendants admit the allegations contain~d in paragia_ph I 5 of the Complaint. 

!> 9. Defeodants deny the allegations contained in paragraph 16 o!th~ Complaint. 

ID 

ll 

10. Defendants admit the allegations contaiJled in paragraph 17 of the Complaint. 

l J. Defendants admit in part and dcnY in part. the allegations contained in pacagnph 18 

12 oflhe Complaint Defendants a.dmit the Resolution was adopted by a vote of7-2, and a copy is 

13 attacbed to the Complaint. Defendants deny the Resolvtioo was adopted in a lawful manner: and 

14 deny that the policies and guidelines contmned in the pwported Resolution are 111andated by 

15 applicable Jaw. All allegationsnoi specifically admitted ate denied. 

16 l2. Defendants admit. deny and otherwise respond as above-In tho allegation~ contained 

17 in pal'>'lgtarh 19 ofihc c;ompl11int 

18 

19 

l3. Defendants aijmit the allegatioM conlained in pa,agraphs 20 and 21 of the Conplaint 

14 Defendants deny the alleJllltion io paragraph 22 that the Retirement Board has ~k.eo 

20 any lawfui action to authorize retirement allowances related to matteis under oonsidemtion in this 

i1 action; uid lack su.ffideot infonnalloti upon which to admit ot d~ny the olh•r alleguioni contai.qed 

22 in y.,r:,gn,phs 22 of the Complaint and on that basis dMy those tllegifions. 

23 I 5. Defendan\$ l11Clc ~uffieienl information upon which to admit or dei,y the allegations 

24 contained in fin.I paragr,ipli numbered 21 of the Complaint and on !bat basis deny those allegations. 

2S 16. D<:fendants admit the allegatioas cotl!ained in the a$>nd paragraph nuni>en>d 13 of 

26 the Compl'!int. 

27 t 7. Defendants admit the allegations coniainod in paragr.,ph 2,f of lhc Complaint. 

28 l S. Defeadaots deny tho nllogaliona oonbined in p;iragrapb 25 of the Complaint. 

2 
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2 

3 

• • 
FIRST AJlll1.Rll'{A TIVE DEFBNSE 

19. As a first separaie and diSlil!ct affinnaii•1e defense defendanu NOLAN and 

4 SN8THEN allege !hat the Complaint docs DOI stale facts sufficient 10 constlru1c•a cause or action as 

5 it seeks an advtsory opinion. 

6 

7 

8 

SECOffl) AFffkM.ATIVE DEFENSE 

20. As a second separale and di&tinct affirmative defense, NOLAN Md Sl'IEllffiN allege 

9 !lie-Complaint does not state fat IS sufiicient ,fo constitute a cam of action a; the relief oougbtr 

JO violates the Separation of Powm; Doctrine. 

11 

12 

13 

THIRD AfFrRMA TJVE DEFENSE 

21. As ll third separate and diminct affirmative defense, NOLAN and SNE1'llFN .ilcge 

14 fue Complaint does not st.ate facts sufiiciellt to constitute a ~11Se of action as there is no actual 

15 controvqsy which admits o{ deluritive aod conclusive relief by judgment within tlie jje'Ji ofiud:icial 

I 6 administration. 

17 

18 FOURTH AFFIRMATIVE DEFENSE 

19 22. As a fourth separate and distinct affirmative defense, NOLAN and SNETHEN allege 

20 the Complaint does not state fa.cu sufficient to coDSlitute 11 cause of action ii& lhere is Molhcr action 

21 pending which has not been enjoined. 

22 

FlFTB I\.F'J?CRMATIVE DEFENSE 23 

24 23. As a 6fth scparate and diatioot affirmalive defense. NOLAN and SNETHEN allcae 

25 lhe pwporied Re.~olution 98-001 i8void as a mrttr.roflaw because the Retirement Board Is not 

26 statutorily aulhQ<Ued lo pass of Resolution offhis oat:ure and eontent. 

27 

28 

.JAMESc.MOR L _0476 256/965 219 
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• • 
SIXTH ~'IIVE DEFENSE 

2 24. At a 1-ixth stp!lrate and di.ti net arr:umalive dafcnse, NOLAN wid SNEnmN allege 

3 ihe plllp0rte4 Rcrolutio11 98-001 is U(tlawful because ii lilllits lht definition of "compc:nsation" and 

4 "coml)ellsation GUllllhlc" to only thos.; cnsh payments Jor atciucd leave which W,ll; c:arnc:d in ihe 

5 final period, inviolalionofGovcmmenl Code Scclioos31460, 314611 31462, wd 31462.1 a,; 

6 construct! by Ventura, 
7 

8 SEVENTH AFFIRMA'UYE DEFRNSE 

9 25. As a seventh separate ,md distinct alfiulative dt:f'-0$e, NOLAN and SNETHEN 

10 allege ~e purponed Resolution 93-001 is unlawl\JI because It excludes oosh payment fo, the 

11 "lloXJl>le benefit plan' ' in violadon of the Unltcd Scates Conslilution, article I, recoon 1 o; and the 

12 California ConstiruJion, article 1, se<:cion 9. 

13 

14 

15 

EIGHTil AFFffiMATIVE D&J/ENSll; 

26. ru an eiglllh sq,aratc ;ind distinct affirmative defense, NOLAN alld SNE'I'JJEN 

16 allege !be purponed Resolution 9S-001 i1 unlawful be.cause it is cootrary to tile terms of the 

17 Auomeys' Memoran<lum ofUmderlilanding.andPen.oood and Salary Reso!ulion with regard to the 

18 number. of hours of vacation which may be =hcd on an annual ba9is and qualify for n:1i.remC!ll 

19 credits and, therefore, violates Govemnent Code sections 31460, Jl«il, 31462, and 31462.1. 

20 

21 NIN1'8 AFFIRMATIVE DEFENSE 

221 27. As a ninth separate and distinct affitmative defense, NOLAN and SNETEIEN allege 

23 the purported Resolution 98-001 is unlawful because it erroneously applies lho stalllte of limitations 

24 1o limit the 1etroactivc effcc:t of the Ventura decision and is, therefore, in violation ofth~ 61)plicable 

25 law. 

16 

27 

28 

4 
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I 

2 

• • 
TENrH AFflR'U IDT DEF::XSE 

3 thep111J1ortcdRcsolution 98..()()t is unlawful bern~se ' r:~:·.c.:!-; ::::! :::::c.!:2.-:: ·:2.lt:e ofan in-kind 

4 benefit, not paid in cash, in the form ofthe.Per,;onal ~~ of ;n ~:.s.ct:::':-:l! ;-n,-:ted to u rtain 

5 employees. Such monetary value of an in-ldm;I benefit is speci6cally excl:Ked fuxn i::• cefinition ol 

6 "<>0mpmsation" in Governm!!lll Code Section 31460. Thejncl~o,, oflhi ~ l><,:,e6! comtirutes a giP. 

? of public funds 111 violation oflhe Cwifomi:i Co11sritution and other statute#. 

8 

9 DATED: Mo.y6, 1998 

10 

11 

12 

fat~~ f i:AN, Defend3Jlt lnPm Per 

13 

14 

15 

16 

17 

18 

19 

20 

:1 
22 

2 3 

-i4 

25 

26 

27 

28 

s 
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• • 
VER!F!CATJO:; I 

2 

3 We, Jan I. Nolan, an;I l:!ic W, Sneihe;: are dt.i,Y !:c!tl!e(! 10 pm~tice la\\· 1n all the cow1s of 

4 tho .S1a1e of CaU/bmla and a-e ailOr:teys for peritione.-; in this r.;altet. We have written and reed the 

5 foregoing ANSWER, and all tlle facts alleged th~in. not otllerwisc supporte<! by exhibits, or other 

6 dqeuments. are true !Jf ow own personal lcnowledge. 

7 We declare under penalty of perjucy undei the laws of th,, Slllte of Oilifomio that th" 

8. foregoing is uueand cornet. 

9 

10 Dated th.is 6th clay of May 1998 

l1 

13 

14 

IS 

16 ERIC VT. SNETHEN 

17 
Attorney ln Pro Per, Petitioner 

18 

19 

20 

21 

22 

23 

~ 

2S 

26 

27 

28 
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1. DECl.ARATION QF SERVICE BY MAIL 

2 County ofONlllge ) 
State of California ) ss 

) 

Que Name: BOARD Of RETIREMENT OF ORA.NOE COUNTY EMPLOYE.ES 
RETIREMENr SYSTEM, a loc:al public entity v.. 

s 

6 

JAN I. NOLAN, an individual: £RJC W. SNETHEN, an individud; 
COUNTY OF ORANGE, a pnlltiC<tl subdivision oflbe State of 
Califomil, and DOES l-J0,000., inclusi"~ 

7 Case Number: 

s 1 declare tha1 : 

7913 IS 

9 I 1lffl IS years of ege or older and not a party to the above-entitled case. 

1 o Oo M.ay 6, 19~, I served Ule attached: 

11 

1:. 
DEFENDANT'S VERIFIED ANSWER TO COMPLA1Nf 

13 in tile above-referenced ClSe, by placing a tn1e copf thereof enclosed io a sealed envelope with 
pasuige thcrooo fully prepaid in the United States mai at Santa Ana, County of Orange, California, 

14 addressed a.s follows: 

15 MR. HARVEY L L!lJDBRMAN, ESQ, 
ST6'6FllL, LEVI'!,- & WlltSS 

16 ONE C:l¼DMCADBRO CENTER, 30th FLOOR 
SAN!'RANCIS<;O, CA94t 11 

17 
1HOMASAG!N, ASSISTANT 

2.8 COUN1YCOUNSEL 
HALL OF AOMlNJSTRA TION 

19 IO CIVIC CENTER PLAZA, 4th FLOOR 
P.O BOX 1379 

20 SAN'l'AANA. C,\ 92702 

:it 

2 2 J declare undet pen-:uty of perjury the forcsoins is true ansi conect, to.cl that this declannion was 
exei:utcd on May ,, 1998, at Sant., Anii. Coanty of Orange, CsUfQmia 

23 

25 

26 

27 

28 
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.... 
1 

• . 
STEPHEN l:I. SILVER, ESQ . 
Cilifom.ia State Bar No. 38241 

2 BLIZABllTll SU.VER 'IOUR<JI:.MAN, ESQ. 
Clllifomio Slate Bar No. 193114 

3 SILVER, RADDEN & SILVBR 
1428 Secom Street 

4 P.O. Bolt 2161 
Santa Monica, CA 90407-2161 

j (310) 39~• 14&6 

• 

l 6 Attorneys for l.ntervtnqr Ora.nge Co11D1Y Employees' Association 

7 

'CJ 

j 

ill ... 
~;; 
~ ~ 4:" 
0 .. :z ., :, 
0) ~ " > .... ... ~~ 1;~ 
~ CJ 
w" 

~i. 
~~g 
3 ? ., .. .. .. 

' 0. Q , a 

!! a."' ,.,.,_ 

8 

9 

10 

SUPERIOR COORT OF THE STA'I1! OF CAIJFOllNIA 

FOR THE COUN1"Y OF ORANGE 

11 13OAIU> OF RETIRBMENT OF THE 
OAANOE COUNTY llMPLOYEl!S 

12 RlmRBMENT SYSTEM, a local p11bllc 
enlitf 

13 

14 

15 

Plaintiff, 

V. 

JAN I. NOLAN, .an individual, BRIC W, 
1/; SNBTI1'11N. an irulividtJ.0.1, COUNTY OF 

Ol.ANGE, a politic.ol 1ulxlivision of~ 
17 State of California, and DOES l-30,000, 

inclusive 
18 

19 

iJ COUNTY OF ORANGE, a political 
su)><1lvlsion of the State of Califbmill, 

l 

2 

3 

Cross-CompJJU]lll\t and 
Defendant. 

V. 

:4 BOARD OF .RE'l'IREMENT 01' THE 
ORANGE COUNTY EMPLOYEES' 

!S IUl11.RE.MENT SYSTEM, ll loca 1 p11bl iG 
enU.f:(, 

?6 

l7 

28 

Cro:is-Oe!mdaic 1111d 
Plaintiff . 

) 
) 

I 
) 
) 
) 
) 
) 
\ 
j 
) 
) 
) 

I . ) 
i 
) 
) 
i 
) 

) 
i 

! 
) 

CAS8 NO. 791'.H.5 

COMPLAINT IN INfERVENTION 

DATE: 
TIME: 
UEPT: 
JUDGE: 

NIA 
NIA 
6 
JOHN C. WOOllBY 

TRIAL DATE: NOT SEI' 
COMPLAINT En.BO: MARCH 6, 1998 
CROSS-COMPLAINT FILED: APRIL 
8, 1998 

~-S_MO I ELL_0481 26,1/965 
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. 1 ORANGB COUN'l,'Y EMPLOYEES' ) 

2 
ASSOCJA.TION, I ) 

) 

3 
Iarc.rvcnoi and Cross-Petiliow:r, ) 

) 
v. ) 

4 ) 
5 0 1\JU) OP lU!TlllBMENT OP THE ) 

s ORANGE COUNTY' EMPLOYEES' ) 
RETIREMENT SYSTEM_, a local _public ) 

6 entil}', g ) 
) 

7 Cross-Reslorick!Jt. PlaiDtiff and ) 
Cross-De ndant. ) 

8 ) 
) 

9 ) 
COUNTY OF ORANGE, C\ ) 

10 
~ Real Party in Interest, Defendant a.nd 

11 Cross,Complaioant. ) 

12 
) 
) ~ 

13 Pw:ruant m the Onler of this Coun granting Intervenor OmDge Coun1Y Employees' 

14 Associat[on (OCEA) leave to file a ~taint in lillerve11tion i11 acoordance wi1h.Califoroia 

15 Code of Civil Procedure Section 387(a), l~rveoorhereby submits its First Amended · 

16 Comp!airu. In Intervention which (l) ans.,ers tl1e Complaint for Declsmrocy Relief; (2) 

l 7 answers the Cro..-Co1Dplaint for Declaratory Relief; aod (3) Cro<S-Pctitions for a Writ of 

18 Mud.tee agairul Plaintiff Md C<"-"l•Deftndan.t (~ &aid), a.s follows: 

19 A. ~ OR'S ANSWER. TO ALLEGATIONS CQNTAlNED ll'i THE 

20 VERD'1ED COMl'LA.JNT FOR DECLARA.TOR,){ RELRF. 

2 1 

22 

1. 

2. 

lnlllrve11.or alfmits Ille allegatioos conwned. irl paragr.spll J • 

Intervenor !acts rurticieot i.lfoma1lon or belief 10 enable it to answer the 

23 allegation that Dcfeodanl Nolan has publicly ar.nou.nccd her pending inttntion to retiJc from 

24 active, -full-time employment wlth the County &nd, based upo11 that lack of illfonnalion. or 

2S belief, lritcrvcnm: deaies that allegation. loloncnor a.claiits tho. n:rnaioing '\l.lcgilliooa 

26 contaioed in para~h-2. 

27 

28 

3. 

4. 

.JAMES_MO LL_0482 

Inu,rvcnor admi15 lhc allcgaticns conlllmed kl paragraph 3. 

Intervenor admits the allegations con1ained In parag~h 4. 

262/96~ 
2 
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s. locervewr IAlc:b Gllfficient Information or belief to enable- it to 11.1Uwcr the: 

2 al!egutioas contained in paragr.ipb .3 and, base<\.upoa lbac lack: ot lnfol'!llltionor belief, 

3 denles ihOst aucg~r:toos. 

4 6. 1111~£'/enor adtl\its the allegations cont.amed in -paragraph 6. 

5 7 . lnter11eoor admits the allegations contained in paragraph 7 . 

6 8. Intervenor admit! Ille allegations contained in pmgraph 8. 

7 9. In~J'\eoor admits thni the Board of Retirement bu the statutory authority tD 

8 ina.m the determillalions d,scribed in paragraph 9 in accordance with Ille pro•,isloo.s of the 

9 CBRL and, pa,;tiwlarly, Sections 31~, 31461, 31462 l.lld 31462.1 of the California 

LO Govonu:nent Code. 

11 10. lnten'CO.or denie5 tllat 11\e edeclive date or !he Vemura decisioA was Octobe1 

12 1, 1997, and a()m(ts the remainder of tile allegatio11.1 in ~gnptJ 10. Intervenor 

13 affitmatively alleges !lat its effective date was August 14, 1997. 

14 II . Aruwerih2 pani[llph 11. £ntetvenor 1dlllirs tl11I the Co11rt in the Ycon11a 

1S decision st.led thtr it "Ml!<! nor d!eidt. vihether [ilJI] decision applles rem:IIICllvely to ADY 

16 other coUDty' and that 1he Court mandated a metJiod for delemlini.ng ' final c:omperuatioa" 

l 7 under the emu. widen differed fTo111 I.tut previously utili:zcd by the Board of Rctiraneot 

12. Intcrrcoor ad.lllits the allegations c:oolilined in pa,a~b -12. 

13. Inlcrvcoor admits the aJlcgalioos c:ollll!.iDc:d in paragraph 13. 

14. ln!CfVC!iOr ad.mils Ille alletatioos contained in paragrapb 14. 

15. Intervenor admits lhcallegatioos contained in paragraph 15, 

18 

19 

20 

21 

22 16. lntz:rvcaor tacts suffxiicnt information or belief 10 enable it to answer Ille 

Z3 allegali.oas contaioo:l in pan,gr.,p.h 16 am, based upon this fod of info.mu.don or belief. 

24 denies die allegaliollS set for1h in puagnpll 16. 

25 17. lntcrveaor adm.ils 1hc allegations conJai=d iD paragraph 17. 

26 18. In1e1Venor admi1s lbc allegatiom contained in pllr.lgnph 18 CIICC(>t that 

21 Trutnoemr affimlalively alleges tllat, su~ent to ifs February 6, l998 mcctillg, lhe Board 

28 of Rctittmeut modified ~ action lakcl1 ill Rm>llltion 98-001, all1 pa!t.lcularty panigraplls 6 
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1 and 8, to provide that lhe Retire~ et., Be2-rd ~-~ 1.:-oge~ ·,,•oulrl b, collecting $"Y alleged 

2 shortfall from in,)' membar h'.!ti ~ea.:~ 1.:,::•~ ! :'( ~~·•:Jing e.ny '!!.ece.ssary funding out of 

3 its owt1 rcscrvcs. 

4 1 9, lntcn'cnor rcalleg~ m::I ~:po~ acn:i.o by refmace ~ COO!Cnts ot 

5 paragnp:is l lhrougb 18 above. 

o 20. lntel'\·enor lack!; sufficient information or belief to cllllble it to answer the 

7 aUegalioas set foltb in ()«l'ag!Bllh 20 and, baled ul)On Olis lacJc of informatioo or belier, 

8 lmervcnor denies tlie allcgatioru contained in panigniph 20. 

9 21 . lnter.-eoor lacks rufftcieot information or belief I:> euable it to answer the 

LO allegalious set t'onh in p~r3Eh 2I and, based upon this laclr of infonna\ion or belief, 

l l Intervenor denlea the allegations tontai!llld ;n paragraph 21. 

12. it. Intervcoor lacts suffic-ient infO[DJatioJI or belief to enable i.l to answer the 

13 allegadons set forth in paragraph -Z'Z and, based llJ>OO tb.iS lack of illfonnalion or belief, 

l4 lnterveuordcnies the allegations contained in paragr,ipb 22. 

ts 23, Jnterveiior lecb sufficu:nt informatio1 or belief lo eoablc it to answer the 

16 allegalioru: set forth in pm,graph 23 and, ba.~ upon lhiB lack' oflnfonnation or belief. 

17 ~rvenor denies the illcgations contained ill puag1aph 23. 

18 24. lDU:r\'CllOr admits th!! alle&31ioos co.nm~ ill para,grapb 24-. Inurvuor 

19 affinnatively allcgc:s that an 1ddi1iona.l actual con1r0vcrny 1w arison 11.11d now e.tists between 

zo lntcrveoor and tbe Bom1 of Retirement and becwc:ca llllervcnor and the County. as more 

21 pUTiclllarly llleged ht::einafter in SccliOJI C of this C-Omplaiol tu rnwveo.tion. 

22 25. Inteoenoc Jactll su.tT!cient iDfbmatio.n 01 belief to anat>le it to answer Ille 

23 aJlcgatiollS ett forth in pangraph 2S and. based up<Jn this laclc of infoTtlllltion or belief, 

24 Intervt1nor denies Ille allegations contained in JWUgrnpb. 25. l'.J!tervcnor affirmatively 

25 desires a judicial determination regarding all of tile conUovecsies cxisti.ug in Ibis 

2~ proceediilg, ir,duding those iss11e,s mised by Intervenor in tlus Complamt m lntetvealloo. 

27 / / / 

28 // / 
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I B. IN'I'llRYNS:QR'S ANSWER TO ALLEGATIONS CONT~INEI) IN THE 

2 CROSS-COMPLAINT FOR m;c;Li\RATORY RELIEF. 

~ 

"' 
s 
6 

26. ln~=oor admi18 the allegations contained in paragnpb 1. 

27. l.nterve.nor admils Che llllegatio11& conlai""4 in paragrapli 2 . 

28. Intervenor admits lhe allegations contained in. parog.,iph 3. 

29. ln~rycnor admi1s the allcgation5 conlaillcd in pacag1apb 4, exec pl !hat 

7 lut<:ncnor atcinuatively allc&Cll tbal, subsc:queot 10 its February (i, 1998 ll)tt(lJ)g, tile Boan! 

8 or Retrrement modified lhe aclio11 calcen in Resolulion 98--001, and panicularly paragnp)ls 6 

9 arul. 8, to provide tllat !lie R,ctlrement Bo~ no longer WOUicl Ix: collecting any alleged 

1() shortfall from any member but, inst~d. would be providing uy nccessan funding out of 

11 its own resctVcs. 

12 30. Intervenor lacks sufficienl lnfonnatioo or ~Uef to enable it to aJ1Swer the 

B allqptfoos set forth in. pangra_ph Sand, bued upon thil: lack of ilifoffll3tionor belief, 

14 lntenemr denies the allcgatiollS con!Ai.oed in paragraph 5. 

15 51. {nle{vcnor lacks sufficient information or belief to -blc it lO answcc 1hc 

16 allegarioos sei Conb in paragraph 6 and, basw upon tllls lack or lntoanation or belief, 

l 7 Inttncnor denie5 Ille allegations con<a.ined in paragnipb 6. 

18 32. Intervenor laclcs sufficielll infomllltion or belief to enable it to answec-1hc 

19 allegations let fortll iii paraarapb 7 ud, &a.std upo• this tacit of infotmltion or relief. 

20 lnrerve110r deni& the allegations oonlll.i.Ded in pamgrap'1 7. 

21 33. lniervenor Jacks sufficieit informati~n or beli~f 10 cable it 10 answer th~ 

22 all~gatloo.s set forth in pa,agrapb 8 and, based upon this lac:Jc of infcmnation or belief, 

23 Intcrrcoor dt:Jlie., the allegations amraincd in paragraph 8. lnlcrvenor afli.nnati,'ely desires 

24 a jUdicial decennimtion regattlillg au or Ille c<ntro,ersles e,,,isting in !his proceeding, 

25 incl\Jding those jsSUes nilied by 1n1ervenor In lb.is Com~ainl ill lnlervention. 

34. Inu:rvenor admits the allegitions contained in pmgiapn 9. 26 

27 3S. llllCrve.nor lack! sufficiclll in!onnafion or bellcf to coabJe il to amwcr the 

28 allega.tioru set forth in paragnph 10 and, based upon this lack of infonu$tion or belief, 
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l Intervenor denies the sllegar:.:>M: :~a:a-:.: L: ;,a:-,.~,.;::: : [,. 

2 C. M,J.l.CATlONS ~ SL:-PPORT OF L\'TERYF.'-"OR'S CllOSS-PETrl'ION FOJl 

;, WRIT OF MA.l\'DAIT. 

4 36. At all times herein=·~== :~t. C=-~.,.~~ ocea. P:?.inciii 1!ld Cross-

5 Defendarlt Board of Retirement, Orange ~· Retimncru System (hereillafte{ refertcd to 

6 as !he Board) was, and !10\V is, the elll:ity specified by the County Employees' Retirement 

i I.aw (CERL) of 1937 (California Government Code Sedion 314~0. g~.) as bei.Dg vestfd 

8 wilb the power and obligadon to manage the Orange CoUJIIJI Rl!tiremeol System (hen,inafter 

9 referred to as lhe "System") in accordallce w,th lhc provisions of Scctloo '.HS20 of the 

10 Clllifomio Governn>ent Code . 

ll 37. At 311 tii:nes me~tioncd herein, I~or Orange County Employee.' 

IZ AssOQ.ialio11 was, aad now is, an cu1ployce organization =ogn!z:cd bJ Real Party io 

13 Inu:res1, Dereooant 1u10 Cro!S•Complalliant, tile County of Oillllge (llereinafler retcmd to 

14 as lhe "County"), as tile cxdusive repi:esenl.Uive of scveul units of rep11:1eollltion 

15 esta&lished by the Coµ.my wbJch are comprised of llllmerolJS County employees, all of 

16 whom are memhers of the System, as defined in Sections: 31470 and 31552.ofthe 

17 California GoveffllJleot Code_ As a recognited employee organization, Intervenor ba; 

J 8 sl.lllding and nuthotizaooo lo rm ~pl:'ropdate acti011 ro sewre tedreDll'nt benefits totitlild to 

J9 individllllh it wa.,, or oow i•, recognized to n:prt3Cnt. 

zo 18. One of Uu:: primary !C$Jl<ln&blliucs of lhe Boatd lli to u1;ertaia and calculate 

21 tho "fimJ compensation• or membCrs of Ille SyS1Clll In ordor to de~rmlne tile amoun1 of 

2Z retirement benefits to whiall Ibey are 01 will be entitled, 

23 39. At all timd herein menllored. lbe fiDal compensation for cenain members of 

24 the System was an! is defined in Section 31462.1 of the California Govemmcot Cod! in 

25 pertiJleal part a& follows: 

26 "'Final com!>"D£ation' means the average annual COOtpensalion by a membet 

27 duriDg U\Y year clccled by a a,ombca: at Or befoo:: the time be filec ~ 

28 application foe 1etireineu~ or, if be fails to elect, during lhe year ilJlmcdiatcly 
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l'n:ceding bis rel!Rment. • l 

2 40. At all times herein mentioned, the final wmpcnsation fur the remaioing 

'.l membeIS of the System Who wett not covered by the definition described above in 

4 ('JU381"l1Ph 39 was and is defined in Section 3 f 462 of the California Go,·~em CQde in 

:5 pe,rtinent -part u foUows: 

6 ' 'Final co'.11!penaatia.o' mcam lhc avcmg<: anmial comptnaation ca.rnable by a 

'1 member during aAJ three years elected by a member at or before lhe time he 

, ftleS !ID application for retirement or, if he "fails to elec1 , during the tlJRe 

9 years immediately preceding his retirement .... • 

10 41. At all tim~ bercin menliooed, the "rol!lpe~tion earn.able" of all members 

11 of the System was, and is, defined in Sa:tioo 31461 of the California Government Code in 

1'! pertinent part as fol lows: 

13 "Compensation ~ble' by a member menu the avenge compens/ltion ai: 

delemtlned by the board, for 111.c period under co~idcntioo upon <he basis of 

lhc -vcrage 11umber of days ordinarily worked by pa10ns iJl. Ille same grade 

or clilli5 of podtio115 durivg llw: }lCliod, lind at ~ same rate of pay, 1be 

co!llj)utatilln for any absence sbaU be biStd on IJ!e compensation Of tbe 

position lie)d by him at tlJC beginning of the absence.• 

u 
lS 

16 

l? 

IS 

19 42. Al all tilnes herein mentioned, the •co111pensation• of all lllCmbm af the 

20 System wa.~. and now is, defined in Section 31460 of the Califomia Government Code in 

21 pertmcllt part as foUowI: 

• 'Ccmpoll8otion' means the rcmw,emtion paid in cash out of 

CoWlly,.,l\md!l,, .. t,utdocs not include the monetary value of boam; lodging; 

l\lel, ISUl!dry, or otller advanlages lumished lO a member. • 

22 

23 

24 

25 ~3. Tile County ii obligated by tile CBRL lo make employer"teqllimcl :ntircment 

26 coallib11tio11S which arc C41wlatcd 011 the basjs of lhe ·compeosa11on carnab1e· of~ 

27 employee, CoruequeJllly, the County will be adversely affcct:d if Intervenor is sucassful 

28 in this proctR,rllDg, 'l'bettfnre, the C.ounty jg a real party in interest in this proceeding. 
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44. On March 28, 1995, & Petition for Writ of Mandate was filed in the Ventura 

2 Co11nl)' Superior Cowl by • tecogoi:ud employee ors,u>i->-at.ion and thJe. 111embers of the 

3 System who had retired on or afttr March 90, 1992. Thill lawsult chillenied the manner in 

4 which the VcoJUra Co..,ity Board of Rtlircmcnt w.u calculating the "compensation\ 

S "compensation e;,mablc', "fuuil co1npematioo', aod resulting pensions, of lhc lhrce mmed 

6 individlllls alld e111p1oyees in job clas;it1cations rtpresentcd by Ille recognized emplo)'ee 

7 organization. Those p~ings wete tlcimately resolved by lhe opinion of the Califonria 

8 Su~e Coun ill Yentllra County DcpUtv Sheriffs' Ass'n. v. Coontv or Venrora (1997) 16 

9 Cal.4th 483, 66 CaLRptt.'.ld 304 (hereinafre, refemd r,:i as the "Yentup decisi()n."). t'bc 

10 Ventura decision detemuned that. except for defund co~n conttibutions ~ tht 

1 J employer, all remuneration paid in ca"'1 out of County funds in return for services reoilered 

12 by w IIICll)bet during u,c avetage jlllmber of daJs ol1linarily ,,,..o,kcd by (ICloOM in the 

13 suoc g1,de or class vt posit:iuus and at Che same rale of pay wilbin th: periud under 

14 consi4cralion must be included in Ille member's ' compensation earnable", 

IS One item of cemuneration which tbe Supreme Colll1 specifically held to be i.nc;IUded 

16 wilhill that definition was aoy ca.1h payment received duri!li the period lJIXlec CO!l'lideralion 

17 for n!lillqui.,hing annual lea~ or Yae.\tion benefits wMd within th.at measuring period . 

18 Th~ Ventun decision w.as applied relroactlve)y witb l"'spec!t to Ille three named 

19 membcra as well u those members Rpr=aed by the recognlr.ed employi,c organization 

2.0 who retired between lhe time lhc action was oOllllmnccd and lhc date of the deeillioo. 

21 4,. On or about Febrwuy 6, 1998, the Boml adoptlld a Iwolulion to implemeo1 

22 the Velltura decision. A 1rlll: ml com:ct. copy of lb.at R.C$olution Is ~cll.e4 as Exhibit "A ' 

23 to lhe Verified Complaint for Dl!clantc,y Relief filed by the Board, and incorporated by 

24 ccfmnre as tboogh set forth in. full. The action takl:11 in paragnpb& 6 ml 8 of lhal 

2.S lte$olutioa were wbsequeatly modified b)" the Board so that the Board would not collect 

26 any assemd shortfall from any mcmbor. Instoad, it would l'lmd any asserted diol1fall out 

27 of its own i:esc:rvc funds. Inluvcnor suppons Im a.:.lio11 laken by Che Board, except that in 

28 lbt: following re.peels lbe Board ocglecled to n=lculate the definitions of compemation, 

.JAMES_MOR LL_0488 268/965_ 8 . 
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l compensation earnable and fmal compensation in the mamier ~ by the CBRL., as 

2 interpreted by !li.e Ventnrd decision: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

t6 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

Z6 

27 

28 

r 

(A) Tbe Board neglecled 10 include in the definitions of collll)CllS8tion 

eamabJe and fill1l compensation fo:r affetted a.ctive and retired members (inclUdilli 

beneficiaries) cash payments received durin2 the period under consider:ition that 

were noc specified i'n an applicahle r,ol!ective bargaining agreement, including­

paymen~ received in conaection with sepruatioa of employment, for n::JinquislJing 

paid leave benefits that were earned based upon the a~CJ.llge number of clays 

ordinarily worked l>y p,:rsons in the sam,; g,dlle ur ~lass of positions and ar !be Slllle 

rare of pay within that measuring pericd; 

(BJ The Boo.rd neglected io include in the definitions of "compensation 

eamal>le" and "final compensation' for melllbets (including beneficiaries) who 

retired prior to January I, 1991 the remu!Jllr.ll:i.on p,ud in cash out of Connty fuuds 

to insurance p roviders during th~ applicable measurixlg period, whether di.--&tly, or 

through a Flexible Benefits (or Cafeteria) Plan, w)lieh cash rcmuncmtion. was paid in 

return for s=iccs Tendered by ihe ru=il>e, bilsed upon ihc average number of days 

ordinarily wui:kc:d by P"'.rsons in the same grade or class of positions and at ~ same 

nte of pay wltmn that period, to satisfy !be member's obligation to pay premiums 

{or insurance co,,erage fot Jlimscl.f and eligible tlepen<!erus. 

(C) The Board neglected to include in the defm.itions of •compensation 

eamable" and "final compensation• for affecll!d active 'Ind retired members 

(includiQg bereficiuies) who were einplcyed prior ,(o, on and after January I, 1991 

the xemuneration paid in cash out of County fun¢ during the applkal>lc measuring 

period in rclWn for service., ren:lcred by the member based upon the average 

mmber or days or¢ma111y wotke(l by persons in me same grade or class of positions 

alll1 at tne smie rate o( pay Willlin that petiOd to a FleXible llenefits Flali tor 

Cafeteria Plan) maintained for the benefit ef the member to be used to pa,y 

premiums for insurance oovenge for the membe£ and eligible dependeitS and/or to 

232 
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l iecelYe ll cash payment a11d/01 to pu.rcha.se other vr.tuable b<,nefits. 

2 46. Pollowing the Vegtµra decision, rep=ntative3 of Intc, vcnor regucs(cd the: 

3 Board -io include in the compensation ~uable, fill.ii con~atiun llild ~uldog peasions of 

4 all cctire<l mambers (iDcludlug belletlclaries) Wl!o were. recelvllg pcruion payments witbin 

'.l llme years prior 10 lhe time or !Jle Venll.lra dectsioo, both prospectively and retroactively 

6 for all pe~ion pa)'lllenlSc made within thrc:c years prior to tile _li!;r,c.t?.. decision, and of all 

7 active members 1bco employed by 1hc County and fulllJ'C members (a) all cash paymmt< 

8 reaive4 d.uriog the fin•l compensation period, inclltd.ing any received in comiection ..,;th 

!) sepantlon from employment, for relinquishing paid leave benefits that were e~med b>SM 

10 upon lhc average oumbcr of d-,ys ordmuily woric;cd by persons in tbe same grade or class 

11 of positions'and at the same ntc of IJII.Y wiihln the 4Wlicable mt:4lluriug p:,riull; (b) 

12 rc111unenuioo paid tn cash out of Coooty tlinds to ID.surulce providers duri.llg Ille rmaJ 

13 compensation period for services rendered by a member who retired prior to Jll008I)' 1_, 

14 1991 to satisfy the member's obligation to pay t>remiums ror insuranre coverage for himself 

1 S and eligible dependents. wbetbcr directly. or tbrouib a Fleltible Benefits (or Cafeteria) 

16 P.bn; and (c) remu.oeratio11 puf in cash out of County fllJl/4 to a Flex.ible Benefits (er 

17 Cafeteria) Plan mainl!lined for~ be~fit of aey member employod prior to, on and after 

18 JAJJI.IU)' 1, l99l during the period u.ndc;r ~Midentioo for scrvi<= rcodctcd by tbc member 

19 ID be used to J>IIJ' l'reaniums for iJls.urau:e coverage fot tile member liild eligible depcrulelllS 

20 and/or ro receive a cash payu11:11t and/or ro purc/1.ue other •aluable beJJCliis, but the Board 

2l refused to do so. IDstead, it toolc tile actiOn described in paragrapi 45. Therefore, lhere 

22 .u:e oo futther administrative cemedic:s ivaitable to Intervenor to com_pcl the Board to 

23 oomcl the action descnbcd abo\'C in PU11i13Pb 45. Co11sewe.otly, Intervenor bas 

24 e?thau$U!d a1J avwable 2dminhtntive remedies. 

25 4?. UDless the Boud is cornmJ1od,e,d by this Court to include in Ille 

26 'compen.:;ation carnabk", "fiDal: com.pcnsatloo' and rCmilting ~lom of retm>d mombor. 

27 (tncJu(llng btnetlclarles) who wen: receiving peD!iioo ~ywei1"' within IIUlO!< )'Ccl.lli prioc to 

28 tile time of the YcnblG decision, bolb prospectively and rett1mlively witi respect to all 

233 
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peosion payments made within ~ yean: prior lo the v.,.,,,.,m decision, and of all active 

2 members (includiog funa-e mcmben} (a) all ca:sh payments RUivcd dilling Ilic applicable 

~ m=uri.11g ~rlud, includitig itllY 1u;eivcx.l in '-<llUICWUD with 5Cpilflllian of employment, far 

4 relinquishing paid leave bcncfiis !hat were earned based upon Ille average lllllDber of ~ys 

s ordinarily worked by persons in the same grade or class of positions and a lhe same rate of 

6 inY within the applie,gbJe measuring period, (bl remuneration 13id in cash out ofCollntY 

7 lilnds to insurance providers during the period under consideration for services rendeff:d by 

8 a member who retired prior to January I, l 991 to ,atisfy the member's obliplion to pay 

9 premiums for insurance cqverage for himself lllld e:igib!e depeod•DIS, whother dffltly, or 

t O through a Flexible Beodiu (or Cafeteria) Plan; and (c) rcmlllJl.\ralion paid inc.sh out of 

1 J Collllt}' fuuds co a l'led>lc .Benefits (or carecerill) PIWI m~iw.io.td fur !be benefit uf my 

u nember emp1oyea prior 10, on am! alter Jaruacy 1, 1991 <luri11g the _period under 

13 co.Midcration for services rendeied by the member to be used to pay premiums for 

14 ins=nce coverage for the member aud eligible dependents and/or IO receive a cash 

IS Jl"yment and/or to purcba,e other valuable benetits, Interverc0r and the individuals it 

16 repre.rents will suffer g,e,,t. o.nd irreparnble injucy in thllt they will receive inferior benefit$ 

17 to d10$e entitled tham under the provition• of the CBRL and thereby will be deprived of 

18 thcic vested sbllu(ory ru-.d cooll'actual righLS. 

L9 48. Intervenor does uot have au adequate 1emcdy 111 law in that tbo ~lief 

20 requested b}' it cannot be measured or satlsfted by monetary clmlages. 

21 49. The pro_secution of tl!it aellon, if rucce5sl'UI, Will re5Ult in the co.force:meu1 of 

22 an important rig.ht affecting lhe public interest in that (a) significant retirement benefits will 

23 hRve heen confe.lffll on a large class of pet11011S, l.1>. , all PRSCnt and !illlre mi:mbc:r. cl the 

24 System; (b) thi, necewl\y and rmancial burden of pri•ale enfoicement of 1hese rigtf.~ are 

25 such as 10 make the award appropriate; and (c) ano~ys' fees $hould not, in !be inlerest of 

2G jurucc, l,e paid out of ,ny monetary rocovery obtained lbro\lgt, this action. As a result, 

27 tnre.rvenor iS cnlit:lcd ro an awanl of otlomcys· fees purliWllll IO Ilic provisioOB of Scuion 

28 LOit.5 of I.Ile California Cede of Civil Procecwe. 

271/96~ 11 - 234 
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.50. The successful prosecutioo of this proceeding will cnnstitnte ~ revemJ by 

'2 this Court of the denial by the ~d of a11 ~pplication for a retirOttlent illowance or for " 

3 claim based oo a claimed pen.sion right or benefit. Consequanily, lntenCJtor is cntiUcd to 

.o rcaso11able attOffll'ys' fe<:s in accord.u:cc with the ptov4iolU of Scctioa 31536 of Ille 

S California GovemmC11t Code. 

WHEREFORE, lmervenor pray£ that: 6 

7 A. Following a duty notil:etl hearing, lhil Cout1 grant lnlervenor' s Motion aod 

ll Application for Peremptory Writ of Mandate commanding the Boant 10 include in the 

9 •compensation eamabJe• . "flJIAI compensation" and resulting pensions of members 

10 (including beneficiaries) who were receiving pension payments on or &f\cr August 14, 1994, 

I I bolh l'rospe,;lively and retrotctive to A~S\ICI H, l!l!M, and of 1111 active ,neml>e.rs (including 

12 future members) (•) all cash payments ieccivcd dwing the a1;>plicablc 111cat11nng pericd, 

13 including my rea:ivcd ill coonection wilb ~parutio11 of cmplo]lllcnt, for n:Uoquisbin&" 'paid 

l "1 leave benefits U!al were earned based upon die average numbeJ of days ordinarily worked 

15 by persom in lhe rune grade or ems or po.1itiora and at the SllllC 1'81e of pay within~ 

16 applicable measuring period; (b) remuneration paid in Clllh out ofCOWlll' funds to 

l 7 insunnce providers du.ring the period under comidention for services renfered by a 

18 member who retired prior to Jmuary 1, l.99L to saligfy I.be member's obligal:ioo to pty 

l 9 p,emiums for himself and eligible depeJldtl)!Jl1 ..tlether directly , or thtQugb a Flexible 

20 Benefits (or C.n:tcria) Plan; (c) remunerntlon paid in cash out of County twids to a 

2 1 Fledblc Benefit$ (or c..feteria) Plan maintained for the benefit of any membe, employed 

22 prior to, on aDd aflet January 1, 1991 dwi.Dg the period under comtderatioo for services 

2J re,nclcred by Ille member ro be used to pay premilllJIS foJ: inSIIIanCe coverage for the 

2.4 member and eligible depcndeuts lllld/or to receive a ca&h payment and/or lo p11rehase olbcr 

25 val\Jable benefits. 

26 B. This Court declare. th\t the action heretofore Ween by the Borud was in 

21 compli~ with aJKI requited by the emu., except as set fonb above in Pangnph A of 

u tb4 p"'>'"'· 

272/~ 12- 235 
JAMES_MO LL_0492 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1465

l 

2 

• • 
C. This- Court award to lnlervtnor ilS costs of suit oerein. 

D. This Court award to lnlervenor reasonable atton,cys' fees incuaed by it in 

3 acco1dance with Section 31536 of the Califoroia Govommcnl Code !llld ~lion 1021.S of 

4 the Califonua Code of Civil ProcedUfC. 

s E. This Court award tiutb other llOd ftmher relief as ii deems ru:cess81}' and proper. 

6 Respectt\illy submiltcd, 

1 DATED: May 27, 1998 SILVER. HADDEN & SCLVER 

8 

9 

10 
By: -~~~ )S . H . , 

A1iorneyt for [ntervenor 

II 

12 
00176.pld 

13 

14 

u 
16 

17 

18 

19 

20 

:ZJ 

22 

23 

24 

25 

26 

27 

28 
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---- - -------=----- ----- --- - ------ and know iB conienu. 

lilJ C.:il~:-. •:~~ -~"~-: , ,.;_,_ ~:X: ~; 
t1m11j>1nyto1his1ttion,Thc- r::1.1::~~:""i~~=: ·: "·""'!'-i • • i : .: . - !- ' .;..-: ·-.: :.: ~,: :· .... ::.:~,}11.'le,jg'"ClCC~llU(O 

lho;e_ mancrf w'hich are uatcd on irtorr.:J~Y ..:: -,c ,::·. :-; !.:: • ·-·i: -!-::"!: !! ..t ... ,: ::\:rr tc; :"C true, 
l arn • an Officer O 11 Jhrlnc, ___ ____ ,. ____ _____ ., _________ _ _ 

a oarty 10 UUs 1ttior1. aod 1m at rhom.c.": :.o ~.Ji1: : ·.! ·-:::::~:. ::. :: : i-:. : • :.a ~-: • t.:". -:: : : :--2::: :;,..s ·,:f':f:::.i,i~:, for 1h11 
1ta~n. 0 I am in(crmcd and btlic\"t an~ cc ::.i.: ;-::--- •,; i-:j..:. -:::.s.~ :· ! ~~:'.t:"i ra::.-:-; ~ :~. :. '°Crti:!r:• J:-::.1::1.1::n: lr-c. 
lr\U:, 0 7lte. ntttru·i u:a1-,.d in thr. fore$o,n! ! ,>:,._ ~.~= : •~ ~~-~ : ! - ; • .~ . - ' .. ~..-~ ~ •~:· ~ · .. ·'.".!·~ :':".J.tltr&- 1J.•!:.:h Orf: 

11.2~ an h•rorm1Hon 1.ftd belitf, ar,d u !O !.•. 3'! -:-:o.i~:..t:--; : :,C ~-~ ~:.,!": :: ~ :--~ 
r.1 I • ·--o- _ .... ,.- •-·•,...-., . _,,,-- ....,. _ _,,... ' ._,..,...,..,.-~ ""T"" 
La lanH)tseof,hecucim.c:,s for~¼Q.!\!y v ......... , ..,~ tz k< t. t""e-nc·- ·;, z2:;,Y\,---te,'t: 'Jr 

.1 pu11 to thtS adie111, Su.ct. p11t1y i, ab.sot fro :'l'I lite eoc1uy el ~o~ ...t.cn.-=xlrt -a: t.o:~ r, ha~ their ofT1"J. a~d J --•~c 
1h" vu -irtauion fer to~ 011 behalf of ~ 1 p...1, !CH ,~ .. , rus:,p. I •m 111lo1mc:d , nd bcUcvc • nd oo that gruu~ •lie~ 1hu 

1hc rr.am;i s:.alcd In ,nc f0rc5ot"g: OIX'Jmcn! a~ l.tue. 
E.fcC-UIC:0 on Mn,y 26. . 19-1.a....,. al Santa Monica • California.~ 
1 ~•"' UJl(lu ren,111 of per)II')' •~o•r U>c Jaws of Ille 5taoo Qf Cllifcn\ia 1111,1 ti e rorcCQins u cnic 111<1 corr«t. 

£LIZA.IIIITK SILVER TOURGZMAN ~~--.,.~~-:-) 
Tn,t or Pnn1 Ntmc ~a SJ,,mwc-~ 

PROOF OF SERVICE 
OIM (JJ cc,- lti.._ ,rva 

ST,>.'Tli O_I' CAJ.Jl'ORNIA, COUNTV OF 
l ._,. .mployed in tht oount) ot.. _________ _______ ___ _ 

L aim owr the- •tc of 18 and •ot • ~rty 10 abc wili•ln •<ttOCI; m1 bl.,;sinc:, adcna i.1:-----------
On------· 1, __ , I r~ 1hc roregoing d0C\llmcr,t ~ ••- ----- ----- --

- -----------------0•>------------- -----in lhit ~ion 
B by plad•a Ill• rrue copl" thtl<OI •~loscd in ,..1c,1 envelopes 1ddr-.l a suotcd on the suadled m1iUn1 list: 

by pl,ciq • th, original O a 1111c copy thm:of cn<loltd in scaled "'"lopes acldrtstod u rolows: 

0 QY MAIL 
D •t doposhc;d o;uc)I GnWlo-p. in 1ho mail a t . t- c:a•;r• rftta. 
'I'll~ •-fWelbpe ws, tft.Ued with ,n'dlll8'" 1lt .. n-nn I.Jly p•ep•~tl. 

0 A~ folo._,, : I • m .. rc-.adily(acniliot" with tl1c tirnt"iil ptactlCD of ~Jce:doR el)d prl)U$fin1 c:on-c:sptndcttoc for m1ifin1-­

Urder lhll pnctl« h Wtrllld b't deposited ,rith U.S. pcacal KrYi« 011 Ua11 same d.ay wiu pos'-8( ,~c-ltQfl f\t0y prcpdd •t 
_____________ C.Ufomla In 1he ordinary coune: oC buslnat. I am ann:- llw on m.otloo or lhc:-

parly seM<I, senioe ls pnsumC<I itVoHd tr pcm,J caJIOdla1lo1 date or posrag,: .,.,., m,c is inoit ·dlao one da.r w, dalll or 
lleposil for mailins in air od1 vit. 
t::x:o.kcd 0!1---------------, 19-. at---- ---------, Californi.11. 

0 •fi8Y PEI\SO~At.. SE~VICE) I deliveted tudl envclopt by br.d ,o the omus or the add...,ee. 
Eaccurcd oa-____________ , 19_. , , ________ _____ , C.liron-Jo .. 

B (S111ol I dedlre 1>0dor JJOt.ailY of perjury ••dtr tbc Ian of the State of C1llfot11i1 th• the above is lnl• ,nd airm:t, 
(F.cle!"lll) J wi.,... tt1s1 tam tm~lo,ed h1 tht affiee of a mtmbcr of1ht ber o( tltit oou.r. 1twhos-e dirtttion lhuc,via: was 

"""·· 
Tni,t Of- "Friat Namt­

lnilffl"l ~ NDWP ~ 111.­
NN .0IS:ll:Mlff I.AW aa ,_ a. ~ 

JAMES_MC,REfL_C,0,/il""°""' 27.d/96 5 

,_.-...-11.-...US,,NO#~Ol:~-~ ­
WA..SQJ:, l()tOlll,r,Q 
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l PROOF OF sur.c:;: 

J STA:I'i,; O:> CAl,IFORNIA, COUN'IY OF LOS ANGELES 

I am employed ln the County of Los 1'ngeles, State of 

5 California . I am over the age or l B and no t a part y t o the within 

6 .action; niy bu,d.ne,a •ddreca is l.42& Second St.reet, P.O. Box 2161. , 

7 Santa Monica, C~li£ornia 904O7- 2l 61 . 

e On May 27, 1998 , I oerved the foregoing document: des<.:ribto<l i;i6 

9 COMPIJIDl"r :tll ::tNTISl\V?:NT:tON, on che pill't 1es in chis act ion l>y 

10 placing _ _ an origjnal(s) .JL a true copyls) thereof enclosed in 

11 sealed envelopes addressed as follows: 

12 SEE ATTACHED Mlll,ING LIST 

13 I dep:isited such envelope in the mail at SantB Monica, 

14 Californi~. The envelope was mailed with postage thereon Cully 

15 prepaid. l am readily famili;:lr with the fi:rm' o practice of 

lE col lection and processing correepond,ence for nailing. Under that 

11 p r actice i t would be deposited with u.s. postal =rvice on that 

1e same day with postage t hereon tully prepaid at Santa Moni ca, 

19 Cal ifornia in the ordinary course of bu.siness. r am aware that on 

20 mot.ion of the party served, service is presl.Mned invalid if postal 

21 cancellation date or postag.e. meter da.te. .is more than one day after 

22 date of depooit for mailing in ~ffid.altit. 

23 Bxocutcd on May 27, ~998, at Santa Monica , California. 

FEDERAL 

1 •declare under penalty of perjury under the lawe 
of the State o{ CaliEornia that the above is true 
and correct,:. 

L declare that I am ef!IJ)loyed in the office of a 
member of the bar of thi.e court at wtlose direction 

26 

27 

28 
CHERTu L. 

the service was made. ~}Jo,~ 
MI TCHELL ~ 238 
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MAILING LJS1' 

3 Harv@y L. L~~darnan, Eoq. (Courtesy Copy via FaceJ.m.ile 415-2019I 
Ashley K. Ilangwa, Beq. 

4 STERFEL, LEVITT & li'SISS 
One Snb•rcAdero Center 

S 30th Ploor 
San Francisco , CA 94111 

6 

7 Laurence N. Watson, County Counsel 
Tlloms C. igin, J!.ssistaot county Counsel. 

8 10 Civic Center Plaza , 4th Floor 
P.O. Box 1379 

9 Santa Ana, CA. 92702- 1379 

10 
Jan Nolan (Courtesy Copy via Facsimile 714-834- 5?0~) 

11 P . O. Box 808 
Santa Ana, = 92702 

l2 

t3 Eric Snethen 
l.600 Bermuda Punes Drive 

l4 Boulder City, NV 89005 

lS 

16 

17 

18 

20 

21. 

22 

Z3 

24 

25 

26 

27 

28 

JAMES_MO LL_0496 
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1V1LL.. • 

l STEPHE~ R. S1LV8R, llSQ. 
California State Bar Nu. 38241 

"2 W.ZAllETH SILVER roURGBMAN, ESQ. 
Califoroill State Ber No. 193114 

3 SILVER, l!AD.DEN & Sll..VER 
1428 Sec:<!nd Smet 

-4 P.O. Box 2161 
Sllnta Munir.a, CA 90407-2161 

.$ (310) 393·1486 

• 

6 Attorneys for lnll:rVenor Orange Couot:v Employees' Associa1fan 

7 

8 

9 

SUPERIOR COURT OF ,HR STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE 

10 

I I BOARD OF RETIREMENT OF THE 
ORANGE COUNTY EMPLOYEES 

l?. RETIREMENT SYSTEM, a local public 
entity 

13 

14 

15 

Platntl1T, 

I'-

JAN I. NO,L.AN, an in~ividual. ERIC W. 
16 SNE'THEN. an individi.al . COUNTY OF 

ORANGE. a political subdivision of the 
17 Stare of California. and DOES 1-30,r,OO. 

innllsive 
'18 

19 
Oefendvits, 

20 COIJN'J'Y OP ORANGE, a political 
subdivision of lhc S(81c of Califomill, 

2J 

22 

23 

Cross--Compl&i.oan1 lllld 
Dcft?lldam, 

v. 

24 BOARD OF RETfRFMEN'r OF TH"E 
ORANGE COUNTY HMPlOYllPS' 

2.5 :RBTill'EMBNT SYSTEM, a IQC.J pul>lb 
enti1y. 

26 

2? 

28 

Cl'OS$-Defelldant and 
Plairltiff. 

) CASIS NO. 79131:i 
) 
) 
) 
) 

i 
) 
) 

s 
) 
) 
) 
) 
) 

~ 
) 
) 

l 
I 
) 
} 
) 
) 

MEMORANDUM OP POINTS AND 
AUlllOI.UTIP.S IN SUl'PORT OF 
INTERVENOR'S CllOSS·PEJi'UON 
fUR. WRIT OF MANDATE [C.C.P. 
SflCTION 1 OBS J 

DATE: 
TIME: 
DBPT: 
JUDGE: 

NIA 
N/A 
6 
JOltN C. WOOUBY 

'TRlAL DATE: NOT SBT 
COMPLAJNT Pll.llD: MARCFI 6, 1998 
CROSS-COMl'LAI.NT FILED: APRIL 
8, 1998 

240 
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l I ORANGE COUNTY EMPLOYE£S' ) 

ASSOCIATION, ~ 2 
Intervenor and Cross~Pc-tiHoner. i 

:l j 
y. ) 

4 ) 
, EOA:RD OF RETIREMENT OF THE ) 

j ' ORANGE COUNTY EMPLOYEES' ) 
RETlREMENT SYSTEM, a local pUbli; ) 

6 entity, ) 
) 

i Cross-R~odeot, Ptaintlff and ~ Cross-D endant 
8 ) 

) 
9 ) 

COUNTY OF ORANGS, ) 
lO ) 

Real Pany in Interest, Defendant and ) 
11 CroS3•ComplainanL ) 

) 
l2 ) 

INIRODUCTION. 13 l. 

14 On Aug\lSt 14, 1997, the Califomia Supreme Coun reoiered its decision in~ 

15 C9nmy Deputy 6beciffis' Ass'n. y. County of Ycotvn (l9!n') l6 Cal .4th 483. 66 

16 Cal.Rp<r.2d 304 (betti.Mfter r:&fetTed to as the "Ventura deci&ion"). The Court .init.blly 

17 hold {at 497-98, 66 Cal,Rptr.2d ;12.-13) !hat the definiti1>11 of 'compensation• conlaiJ>ed in 

18 !lie Clounty Employees' Reti(cmcot I.Aw (C£RL), as set forth in Section 31"'60 of the 

19 C-.!.lifornia Gm-ernmt111 Code, includts ill remll.lJCnlion paid 1a ~ out cf cowt!y foods ror 

20 services J:1:ndeied by lhc member, lnehlillDg cash allowancu 10 _puICbase ID,,k!D(I ad vmiages 

21 such 11S unifonns.' lbe opinion also ddennined (at jQS, 66 Cal.Rptr .2d 3111) that~ 

22 definition of "compeu.sation eamable' set focth ill s«lion 91461 included all compensation 

23 attributable to the average number of day, ordinarily wotlcd by employees in the same 

24 gnde or class of eosruon.s .and a.t the ume mtz, of pay durillg the appUcable measumg 

2S period. One of the specific· ingredienm of compcnialion held lo be eocompassed within this 

u 
27 11'1:Je only exception acl:.no111ledeed by the Collrt was with teSJ>tCI to employer-paid deferred 

28 compensation conlributtom. That exception was bosed upo11 specific, statutory language. .i!!• 
al 494-?S, 66 Ca1.Rpir.2d 310-11., 
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dcfini1ion was a cam !"IYJJleul provided in retum fut ielinquisbing paid leave bellefilll tmt 

2 were nroed during the applicable measuring period. The opD!ion further aclcnowleds,,d 

3 tbat • firuJ CAlmpen3$tion•, the ~ upon which pco;ion benefits uc caltul1tcxl, represented 

4 the "cowpcnsatioo ~blc" Of a wr:mbor during Ille lleslgnatcd time period. ill, at 49.1-92, 

j CAJ.Rpa.2d 308-09. 

6 Toe dccislon recogni2ed I.bat, wi1ll one exce~tion aot appliCable to lb.is ca~,' these 

7 provisions or the Ce:RL had remai!l¢d v'inual[y unchanited s.i= tbeir inception in 1937. 

8 id. atSOl-04. 66 Cat.Rptr.2lf 315-17. The decision specifically ordered the prospective 

9 and retroat.tive recatcutalion of pr.nsion5 for members who bad already retired', especailly 

10 the three named manbers who had retiffll prior to the commenCffllont of that action . ..i!!- at 

l I S07, 66 Cal.Rptr.2d 319. 

I• In the plC>tnl caie, Ilic Board of Retirement deviated from 1hc prirciples cmmciated 

13 In lhe Veooira decision in tre foll-Owing respeas. Initially, it impr,iperly ex.:llxte<I from 

14 lbese cJetmitioJIS (and resutliug pensions where approprutc) cam paymeats not SpeCified in a 

15 colleclive bargaining agreemi:nt that were received during the pRSa:itied _measuring period 

16 for relinquishing paid leave benefits which were earned wilhin that lime period. In 

17 pa.rticufar, the Board failed to ir.1cludl! tllose ca.m p~ts made in connet.tion with 

18 ,epm.tion. 

19 The Board also improperly deviated frorn the prioc:iple,; e 1u1~iatec.1 in tbe Venrum 

20 decision by i,:fu$ing to include in the dciu>itiol\S the ~UllCralioa p4id in Ca.!b out of 

.21 Coun1y l'un.ds to thW panic:6 in icturn for :;c,r,ices ccolleml bJ Ille rm:mbtr to Slltisfy debts 

22 or obligations or· tile member. bl partklllar, Ille Bo:1ll1 declio& to include cash payments 

23 made by the County to insurance pc:ovide,is 10 satisfy the commitment of ttie member to pay 

24 insarance premiums necessary to provide insulllDCe covcnige for the 11ember and eligible 

25 depetdents. It further excluded with respect to individuals etr(Jloyed prior to and after 

26 Jawary 1, 1991 rernunentioo paid ill~ 0111 of County funds towatd ll Fl6Xibt... Beoefit 

27 

28 
11'he monelmy value of in.kind be~fits furoished by the employee. 
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l {or Cafeteria) Plan m~inL4ine1 by the C.iu.,iy from which the employee could pu:rcbise 

2 il15Urance and/or other valuable b,n:iits :.nd :>r =eiv~ a cash ,a,meru. 

A. !l~Y CA$H PA \'.?!£ENI RECE!VED DURING JJ{E FINAL 

C0MPRNSATION PERIOD. !NCI Pt>{NG THOSE MADEJN 

CONNECTION W[I]:l SEPARATION. FOR R£UNOUJSH1.NG PAID 

LP.AYE OENEf!TS BARNED DURING TflAl Ml;ASURING PUltIOD 

MUST Bl! INCLUDED IN FINAL COMPENSATION. 

3 

d 

s 
6 

7 

8 Toe Ve11rura decision expressly llel4 (ar497-98, 66 QU.Rptt.2d 304) that, when an 

9 employee electS IO receive casb in return for relinquislltng paid leave lleoe!i1&, ·Che CIIS!:I, 

10 like the [paid learel the em_p!o_yee would otherwise receive, is part of ltfe employee's 

11 'remunera1io11' for pau services," and js includible in the 'oompcn.llltioJl earnablc" and 

1:2 "final co~uioo" on whieh. lhe ernplo}'ee's pension is calculated. For some une,cplained 

13 reason, the Bou-d mused to 11,tond this holding any ~ cash payment not specified in a 

14 collective barg~ir,ing agreement, and particularly pnymeots received in cor.ncction wilb 1.be 

1~ scpmtlou of employment for telinqulshiog bcuefits earned du1wg the fioal comvcnsauoo 

J~ measuring period. Vemura di!! not condition incJusio.11 or lhe lllll)uat casll.Ollt upon tile 

1'1 existence of a provision in a collective bargaining agreement e.tpres.,ly aullloru.ing i t. 

18 Likewise, just like lhe annual cashout expressly alloww in Venrura. that portion of the 

19 tennillal ptyment described above iep~entS compe11$11liOn teeeiVcd during the period under 

20 c~idera:tion (~ ~I cotnpensation period) m rctur:11 fur wvi= rendered based upo» the 

21 average uwnber of day• ordinarily worked by employees ill tht same grade or class cf 

22 po.,ition.s and a lbe 3ame rarc of pay within that mca.uri.ng J)Cfiod . W!\ether those paid 

23 leave berielilS were n:liuqu.isbcd for casn relllWlcratio!l at lb~ bcginnfog of !he final 

24 cornpmsa.1ion period, in lhc middle or at Its very eoo IS or no coDSequcncc. 

25 II I 

26 I II 

27 I I I 

28 / / / 
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l 

2 

3 

4 

5 

B. REMUNERATION PAID lN CASH OUT OF COUNTY FUNDS FOR 

SERVICF.5 RBNDERBQ BY Tl-lB MBMBF.R TO nQBD PARTIES TO 

SATISJ'Y OBUGATlUNS (W IHl.'.MEMHliR. MUST BE REGARIJ.t;D AS 

COMPENSATION. 

Section J l460 of the GovemmenJ Code defines •compensation' us 'the remuneration 

6 paid in ash out of "ount)l .. . furds . ... • The Ventura d!eiiion held (at 49S-99, 66 

7 C-al.R.ptr.ld 311-13) 1ha1 lhisdefinltion included my cash pay,r.e:tlt afforded by the County 

8 in rehiro for services rcndcn:d by the member. Ncilhcr- the st111Utr: nor w: Vc:ptµca dc:ciriou 

9 impo5¢d any requircoient -whAl30cVCr !hat dll: ca.s.h paymcnc mwl be plid dircclly to tl1c-

l O employee in order tbr irto qualify. 

11 The :Boaro oeveruieJess bas elected 10 CJtcJUde from the det11Ubon or compensation 

12 (and tllererore the definilioos of compe0$ation eamable and final compellSatioo as well) cash 

13 paymenu made by the Coao(Y in reb.Un for ECrviccs rendered by !he member to lnsunnce 

14 providers, either di,:ec.tly or through a Fll!Jtible Benefit (or Ctfeteria) Plan, which ~tisfy ti,,. 

1S member's obligation to pay far inruninct co,oemge afforded lo him a.nd eligible depondenu. 

16 These p•)'1nents sll_unrefy tit the definiion of e<>mpensation-undcr Section 31~. 'They a,c 

17 reanuiention paid in ca.::b out of County funds in rctum for service& r.:ndercd by the 

18 memller. Agalll, Ille tact lllat Ille money Is paid ClliecUy ro a third pany Instead of rl.llit 

19 belDg given 10 tile member to ttansmit to Ille third party is of oo cooscquCOC%. 

20 Respond~ cannot ju.stify its p0$\tion on Ille g!OUl)ds that these cash payme1119 

21 constinite 1he provision of in-kind advallB&es which are excluded from conipensation under 

22 Secnno l 146CL ~ County i.s not affording tree of chall!,C the medical care or the other 

23 beoef"iu provided by the .iJisura.ru:, cnn:iers through its own doctors and faciUties, elc. 

24 Instead. it ,imply ;$ making cash paymcnu 10 llilid pa.rtii:s on bchnlf of the member to 

ZS cDSU.tC that the beocfits covctal by Ille ill!!'lnDCC policy wj1J be av.Uablc it end when 

26 ue<:deu . 

27 This conclusion ts tortiJ1cd by lbe existence of Seclioo 31461. l 111d former Section 

28 3l460.1 of the c.alifocnia Go~mmeoc Code. Seclion 31461.1 was enacted iD 1993 to 

.JAMESc.MO LL_0501 281l96S 4 -
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l beeumc cfli:clive fanuary 1, 1994. rt allowed the Los Angeles Cowtty Board of 

2 Supenisors ID remove from lhe definitions of compensation and com~nsation eamablc 

3 cafeteria or flexible bcncfil plan conttibutions with respa:1 10 ifldividuals who lhereafttr 

4 became members of the Retirement System. The foll<>wini yur, it was amended to allow 

5 tne reni.oval of those contributioru "with respect to any member oot represen1ed by a 

6 e4rtifi1d employee o,ganization who mat ... <>n inevocablo olectioll IO [tbnt effect)". 

7 This cna~cnt clearly dcm<WlratcJ a lcgislitive intent that, absent this special gtaat 

8 of authority, paymeoU IJUl.dcto .tbird parties on bclulfof1hc member in ret1J111 for services 

9 rcll<lcn:d, such ~s cuctcrils plan coouibutiom, fall within the dcfinilions of compcmatioa 

tO and compemation caraable. Rad t.be Legislature Ullemed otherwise, !here would have no 

11 !Ired for IJlis provision. 

12 Our position is further supported by fomer Section 31460.1 of the California 

13 C',ovel:Tll)leot Code whic1' too1c efw)t Jiu11Jary l , 1991. It re~d as follow" 

14 

15 

I (i 

n 
l8 

19 

!20 

'2.1 

"Compensation" shall not include employer paymems, including eaih 

p1ymcnc,·, 11111dc to, or on behalf of, their employees who have elected lo 

participate in a flexible benelilS prog\'&J)l, wl,t:re those ,,ayroenis reOect 

amo\llll5 that eicee4s [sic] their eiq>1oyees• salaries. Tllis Section ;bill not 

be opentlve in any county wilil Ille time tile board of supemson !hall, by 

resolution adopted by a majority vote, 'makes [sl~) this section applicable in 

tha1 rounty .' 

.Like cu.mnt &ciion 31461 .1, this provision allowed a t.oll.tlly to elect to omit fmm 

22 the retirement bssc payment, made 10 or on behalf of employees participa<ing in a fleitible 

23 beoc:lit program. l A~. the only possible lnforet\te lo be dr.iwn from thil; legi,;lation is 

24 lllat, prior 10 ilS cmcilll::nt and abscnl a vali\i electiop 1lle1caftcc, pa.ymcnis to third paJ1iC$ 

'2S on bebalf of members must have been ioolUdeQ In Ille retirement calculations, Othcrwilc 

26 there would have b:e11 no need to enact this pro,'islon. 

27 

28 ' The County toQk: adv811tige of this provision by IKtoptiDg the ptc&;ribcd Resolution, as 
more particularly discussed in the ensuing Sec;tion of this Argumenr. 
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I Tbe repeal of 5ection3l460.J, errective May fl, 1.992, by S.B. 193 cloes not aller 

2 Ute aI18.lysis. W11ile S.B. l.93 sougbt to re-qeate Ille Jegisl~tlVe history or Section 

3 Jl4f>().J,.4 it 4id col purpolt to cha~e IJie requirements of Sections 31%0 or 31461. 

4 Therefore, Ille C'il)CCMions of legislative i11tent in S.B. 193 regarding the construction of t1le 

5 mllllc.~ adopted in previous legisl•ti~ .sessions are meaningless. The appropria~ ways to 

E have preccribed tlw cash payments to flo1<11>1e benefit plans would only be focludlld in the 

1 retirement comp11tatioos if Ille county retirement board were to elect to do so would have 

6 been either (I) to amend Secliom 31460 or 31460.1 to ,ay so or (2) to enact o oew 

9 provision to lhat effcct. Tue failure to cake WIil ilclioo pnx>tudes 1oy claim that Sc,;tio.o 

10 31460 soould be so intctprc~ based upoo the legillativc pronow=elllll to that effect in 

I l S.1:1. 19l. 

12 This cerult is especially true because the plain ar.d unequi•1ocaJ language of Section 

13 31460 and former Section 31460.1 require.'! that lhese payr11to1S be l'ocluded in the 

14 dafmitioo of compensation. legislative inlcrp~utioos have no effect w!ien. as here. tbc 

1.5 ttatute ;. cleat-and u=bigu011s. Honey Spriflgs Homcowmrf As:o,lttion ., . Boord of 

16 Supcrvi191§ (1984) 157 Cal.App.3d 1122, 1137, 203 Cal.Rpc.r. 886, 894; People y. 

17 Marting; (1981) 188 Cal.App.3d 1254, 1259, 233 Cal.llptr. 817, 880. 

18 Ill Pernllll Comrnunicy COilege Dist. V. f'8RC (1990) SZ CaJ.3d4C, 52 , 27ti 

19 Cal.Rptr. rl4, 121, Ilic Califomia SUp11:1De Collrt add.re5$t\d Ille i:ssue of whethct the Sliltl: 

20 Fair Eo\l>loyment and Housing Commission (FEHC) wu empowered by Jaw to awar4 

21 (11llitive d ,m~ges. l1J IO.IPflO"- of the FEftC's claim that It pos=ed this authority, it cited 

22 subsequent J.!gislation expressly allowlng it lo do so that described itself a1 'd:uifyin3 and 

23 declan,tory of exisling Jaw• (ibid). The Court disregarded that "alter I.be fact' expnuioo 

24 

4lt rccill:d that (1) the CERL lias always gmucd counry n:Omncm bow:ds the duty ml 
26 power to delernline what ilelllS may be included in retirement calculatiom, (2) Seclioo 31460. l 

wai erroneously cOCllltrued to require the inclusion offledble benefit pl)lmenrs unlil a conflllry 
27 election OCCIITC4, as that interpretalioa was not intended by the Legislature when S~tion 
28 31460.l was ea.acted and (3) an)I reversal of prior acdons or milement b<:a!!ls resulting from 

the rq,eal or Section 31460.1 would not impair any wllliaClllal rigblS. 

.JAMES_MOR LL_0S03 283/965 6-
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I of JegjslUive intcnt, stating ffi!.ID: 

2 •The declUlltion of a later legislature is of little weiaht in determining the 

3 

4 

5 

intent of the Jegi&latwe that e~cled the law (citations omitted). This is 

eq,eci•lly tn1e when, as btre, rue!\ declared illlent it without objective 

support in either the lllOgU3ge or ltistory of the legislation .. .. • 

6 In our case, thz dcclaratiol\$ of intent in S.D. 193 n:gruding the meaning of Sections 

7 31450 and 31460.1 not ooly are totally devoid of any "objecti-ve ~11pport ill cilllcr the 

8 language or b.lsroiy' or those =lier eruiaments, tbey direttly co111nvere tllat objective 

9 infox:malion. Accioldlng to the lcgjslative expreSSion in S.B. 193, the earlier ptOmulgations 

10 empowered a coUDty retirement board to decide Whethet to inciutle cash payments to 

11 flexible benefit plarn. However, Sections 31460 am 31460.l did not vest tllo.se board.s 

12 with that discretion . To thecontrruy, those payments were required to be incl11~ in the 

13 def"mitioo of compensation, unles& a board of supervisors lawfuUJ adopted a Resolution to 

14 the. cantnuy in acccrdan\:c with Section 31-%0.1. 1'hcn:fore, th.c lcgistati,·e express.ions in 

15 SJ3. !9J arc of JlO value and mwt be disregarded by the Coort. 

l(j Im.crcslioity, the sole audmrlcy ctred In S .8. 193 for the proposlcioo 11la1, since ltS 

l 7 original eoactmcnt in 1937, lht CERL has coofe_i:red upon Ille colllXy retliemcnt b<l!Uds the 

18 duty and power to determine which of the ite[!Jj of oompensation paid to 11\Crtibeca would 

19 comtitu1e compc:DSllion alld compensation eamable is Ouelfi v. Marin County Employees' 

20 l«;tia;mentAs,1'n. !!lll2. t45 Cal.App.3d m. 193 Cal.Rpt(. 343. However, as~ noted 

2J in 20 earlier Argument ~- pp.S-6), Q!w!j WA! e,tp!'eSsly disapproved by the CalifomiA 

22 Supreme Colll'I in the Ventura dc:ciiion. Thercfure, the lcgulatr.oe pronounccm.cnis were 

23 ba.scd upon a fault) ~o,ding 9f tho illt•ol of the w:Jier legislature tJiat cnacto:I ~ 

24 CBRL. 

2.5 finally, the inleipretalion or Jegislalion ill excJusivcly 'a judicial Wk' . 1ll!Jm 

26 Springs Homeowners' Assoojation y. Boaroof&w;msots. ~- 188 Ct!.App.3<1 at 1137, 

27 71lJ l:al.Rptt. At 1195, q11oti.ll& Del r.o.~tello v. Srate of C;djfonia (1982) 135 Cal.App.3d 

28 887. 893. 18S Ca.l.Rptr. 582, S86. 'l'hcttfore, S.B. l91 cannot substitute for this COIJJt's 
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l interpreuuicn o f the rck:van; statute;-. 

z , 
I 

3 

4 

5 

Ii 

? 

C . THE E.Xq.,us10:- FRq,, 1 THE R,ET;:Rlf.~11::jI CALCtJLATIQNS OP 

,\:,S'r' PORTIO:< or co;,;nnt;no:--s JO .-\ J'LEXlllL~ .BENEFITS 

tC:\FEJEIU..-\l PLAS .L\fPROl'fRl.Y DEPRI\":ED MEMilERS WHO 

WERE .EMPLOYED BY THE COlJ1'til PRIOR TO. ON AND AFTER 

JANUARY J, )<>21 OP A vr::.c;r1m FTJNJMMEN'.fAL RTQlfJ'. 

Ru-pondenl included in Ille deI"mitioDS of compen.<;alion, compensation eamable and 

8 fimJ co~tion of mcmbern 11Yho retired prior to Tanuary l, 1991 only that portico of 

9 lhc Couniy's contribution to a Fle,uble Bcncfils (Cafeteria) Plan that was~civcd io ca.sb,5 

10 However, with 11lSpeclt to edstlrig members who did noc reclre prior co lhac date, 

11 Respolldent refused to inc1u<1e any part of llie ¥Ian contribution in UIOse aefmltions . The 

12 impctu. tor lhis action was !he cmctmem by the I.egisJalUl'e in 1990 of Section 31460.l 

13 11Ybich slated as follows: 

14 

IS 

16 

17 

18 

19 

20 

21 

2.2 

23 

14 

2.5 

"'Compensation' sh.all not include employer pa}=t~. including-cash 
' 

payments, mad0> to, or on belialf of, their employees who have elecled to 

participate in a flexible llenefilll progrom, where tllose p:.ymenu ,eflect 

amount.s tblll c,cca:ds (sic] lh.eir employees' so.Jo.ties. 

This secdon slulJ nor be opc:ralivc: in ID)' county Wltil tbc time Ille 

t>oatd of Sllpervlson snail, by-resolution adopted by a majotity vo1e, maltcs 

fsic] this section applicable in tbal county.• 

Shortly !hereafter. lhe .lioaro of Su.pervisoTS of ihe Couny adopted a 11.ewlutiou 

' In the pceceding Ai:gun1cut, we demoDSlnt«I that Respondcntc rro~OSIJ C11tcludod from 
26 those Clefinitions the l)Ortion of the coollibolions to lhe PlU wblcll was used 10 sadsfy 
IT oblir,ilions of the member or w purchase other wluablc bencfils for him. Accordingly, it is 

oil.( position that lhe vested right assei:ted in this ~nt In have Plan comn1)1Jtions included 
28 in tho celiremtnt caloulations of mcmbcn employed prioT to January 1, 1991 tnoompasses the 

elllil1: amoum of lhe coroil>Utio.os, not jut Ille pan paid ID cash to the l!lelllbec. 
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l making Section 31 <l<i0. l appficablc in the Counly effective: t alUWJ' I, 1991. • Toe 

2 Co11t1cy's Resolullon could preclude Fle,r.ibJe Bener,u (or carc1crla) Plan C<lllll'l'butlons maelc 

3 with respect to employees llued after lhat date from befog includeil in 1:11e definitiom of 

4 compensation, comiiensalion earoable am! final compe~ion. However, it could 001 

5 lawfully deprive irulividual& who were already employed at die time of ilS enactment of the 

6 oppottlmity to ~ive th!, •nhanced p,,ruions rerultil1g from tb"' con.tinued inclusion of those 

7 contn1>utioos in the retirement c:alcularioM. 

8 The law is wcJJ settled that llili promulg;ition by the Collnty could llOt divest 

9 mcmbcn employed at the lime of its cnM:tmcn.t of contractual rigJ,ts already earned to have 

10 Ille com:ribuliollS to the Flexible Benefit& (or cateleria) Plan IB;Juded In tllelrretlremenr 

1 1 caJciJlations. In United Firefighters v. Los Angeles <t989) 210 C'al.App.311' ll0l, 110".l, 

L2 259 Cil.Rptt. 65, 65 (Rev. den; Cat. den, 110 S.Ct. 843}, the Collrt of Ap11¢al struclc 

13 down an attempt to n:duce pensio11_ benefits of retirees and potential roircmcnt benefits of 

14 cunert employees. The Court determined that the employees had acquiied a vested 

15 contnlzl\lal right lO the puticullr level of bene61s available before the reductiQ11, which 

16 right WllS earned u ~ of !Jae con.sidenitio.n ptovided for ser'lices already rendered. 1'h<o 

17 QpinlO!l concluded that !he ~ttc;.mped ~ of tbC$C right, violAtod 11\e 'contract 

18 clause• ottlle fC(!eraJ and Sll!ttConsdtud0IIS (U.S . CoD5L, an. I . §10, cl. l; Cal.Coos!, 

19 an. l , §9). 

20 l'ension benefits are a ronn of defi;rred compensation designed to tnd\Jce individuals 

21 to. rexuin in public employment. Kem v. Cl!V oU.on!! Beach (1947) 29 CaJ,2d 848, 179 

2a P.2d 799. In Km!. the opinion oruetved U!at wile.re seivices = performed at a time wbe11_ 

23 the employees are entitled by statute 10 certain ponsion benefiu the provlsiollS of thatsta.b:ite 

24 bccoaac P"ft of Ille compcimtion for lb= :services and, thu., an, iotegral:d inlo lh8 

2.5 employment conlr•ct. Thia rerull appll~ to si.t111ory bcncflt3 ovaiiablc wbcn employment 

26 

27 

28 

6rn 1992, Section 314/iO. I was rq>ealed. However. the repeali02 lceisll!.tion Sl)C(ifically 
related 1hot it ,vas not *inlel\ded to, or wlJ be constllled to, affect ihe validity of ~ y action 
1.1.keo by a COlllltY pursuant to Scc:tion 31460. l of the OovcrlllI!eDt Code prio, to the effective 
dart of this act·. 
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• • 
I commcoce<l as well as lhose added lllereafcer. Bcn5 v • .Board of Admini.illlltion (1978) 21 

2 caI.3d 859, 867, 148 CaJ.Rpa. 158, 163. 

3 Ill Kmi., a retired firefigb.ttr brought a Peliiion for Writ of Mandate against bis 

4 former employer ID compel it to provide him with pemion benefiu. At the time l\~ 

5 cOOlllleru:ed employment, the City Otartcr promised a retirement allowance to pem,ns in 

6 h.it clatSif,cation who retiNd after hvenly yaars of terviu. Shortiy befure he C<lmplclt:d 

7 twenty year.., his employer repealed 11& Charter to dimln.aie tile obligation to afford 

8 pcn!liOn bclldiu with respect 10 all pcrsoos not then eligible fm: retirement. The Calitomia 

9 Sup1emc,Caurt g:tJ11tcd a Peremptory WIit of Mandate compell.ilg Ille employer to supply 

lO the promised retirffllent payments that would bave been made but for the repeal of the 

11 Chart.er. In reaobint that conclusion, the- Court held that the employee !tad acquired a 

l2 veste<I ri&ht which could not be abrog11tcd witl\out imp11.iril1i the employcr'i obligation of 

13 contract . 

14 Till: opinion emphasiwl (at. ssi, 179 P_id 801) that~ pension benefits in 

1 S existence when services arc rendered 'become o part of tht coltcll\plnce<! 00111pensation for 

16 those scrvi=, and so in a se= a pan of the contract of employment itself.• The opinion 

) 7 pro~ed lo quoit: With approval tile following language ~001ained in a New Yorlc C(Jllrt or 

18 Appeal acciSion: 

l9 •Pension an.ollities •--• are in 1he Ill\~ of comperuatioo for !lie 

20 services pievious(y rendcrul for which full and adequate compensation was 

21 

22 

oot received at the time of the reudition of snch rervice.1. They are in dfeGI 

pay withh~ld to induce lo11S=ntlnued and fAithful service!<.• <ihid.) 

2.3 The Court rejected the employer'• claim thal the individual did not acquire any 

24 vested dgbt because he did ~ot co,q:,lctc the prescribed pcriClCl of servi~ ptior to the rc:pcal 

2.5 of Ille pension cmitlemem. In tbat regald, tbe opinion n:citcd we following quote Irow 1111 

Z6 earliCJ &Jpreine Court decision 1vryaen y.1l0rc<l O[ fe:pslon com·ra, 6 Cal.2d S7S, 579, 

27 59 P.7.d 104, 106): 

28 ' It bas been clearly held llult the pension provisi>os of lbe cey clwter 

J AMESc.MO LL_0 5 0 7 287/96510 , 
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l 

• • 
are an tntcgral ponion oi rhe ccr,1en1!')la1ed Cl'rnpeusation .set fonh iJl tile 

comrac1 of enmloymem lletween t":t C;ry !;;ci a member or the police 

Clepmmem. and are an in<lm;ens~ble 7-<-, c· l.iUlt conuact and lhat 1he ri&h! 

to a pensiog l>ecoJI1es_ a vested.Q.ue uoon a.:.:cprao.:e of emp1oyrne01 by an 
aooljcam. • (Emphasi$ ,_,ided) Ci.hid.) 

6 The Court oeict qpl~inl,d (•t 8S2-S3, 17!) P.2d 802) tbt Ibis principle npplied 'Vith 

7 equal fores 10 at•will employees because even they bavc a vc.<tcd right to receive 

8 compcnsetion already camcd for ~ rviccs previously rendered which c.;aJlllOI lheu:after be 

9 d~troyc(I without impairing a cootr.ict.ual obligation. The opinion elaborated on this 

10 concept by lllaki)1g tllc followiDg:pettineot obserntioo(at 85j, l79 P .ld 803): 

11 " .. . [A public employee] is not fully compensated upon receiving liis 

12 salazy payments because. in additioa, he bas then earned certa.i.n pension 

13 

14 1 

JS 

16 

17 

18 

19 

20 

?.1 

22 

23 

24 

25 

26 

27 

28 

benefits, tbe payment of wltich is to be made at a future date. While 

pay1X1enl of \he;ce benefil£ ii deferrod , aud is rubject to the condition that the 

employee eontfouc to 1crvc for 111¢ period required by the stature, the mere 

fact that pc:,fonuaoi:e is in whole or iJ1 piut dcpcn<lail upu11 certain 

c,mlingi:acics does not pre,eot a collO'ICt from arising, and lhe cmploJing 

goyemmettn1 bod)' may not deny or imi;air Ille contingent lillbi!ity any more 

than il can refufC to make lbe salacy pa,ymenlS whjcb. are irnm.ejiately due. 

CtearlY. it cannot do so after all the contingencies have ba_ppened, and in ow 

opinion it t.llnnnr dn so at any rime ~Aer ~ rJ101tactt1al dntv rn m~te selaO' 

payment¥ has arisen. since a mrt of lbe compell~ation which the employee 

has ac tbai lime,ca.rned consists of his peruion right§. 

To hold otherwise wotild defeat one of the primary obja:dves in 

providing pensions for govemmem-employees, which is IO Induce comper.cot 

persons to enter and remain in public emploJment. (Cilations omitted) It is 

obvious that this purpc,St would be th~ if a public employee could be 

deprh·ed of pension beoefts and the prm1isr; of a ~nsl~n am.11.~ 

JAMES_MO ELL_0508 ?,88/9651. I -
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. · 

1 

2 

3 

• • 
either become ineffective as an inducement to public employees or it would 

become me;;ely a §M!e apd, a delusi011 to Ille unwary. (Citations omitto:I)" 

(Eu1p)oois added) 

4 ~ recopiizal Chat, Willie the promised pension beneftts couJd not be rtpealed, 

5 tbl:y could be modified. However, the sullsequent California Supreme Co~rt decisiont of 

6 ~ LY.....City of u,s t\U&Wl,I (1958) 50 Cal.2d 438. 449, 326 P.2d 4114. 489. and Allen V. 

7 City nfI,one Beach (1955) 45 Cal.2d 128, 131. 28i P.1.d 765, 767, c larified that any such 

8 modif'1Catioru must be reuooable. According to A!sl, ' [t)o be sus:tained as rusonable, 

9 alterations of employees' pension righu: must beor so111e material telatio.n to the theory of a 

10 pcruion .systein 111\d ii$ su=fut opciation, and change.s in ,a pension plan wb.icb result in 

11 disady,mrage tu empluyt::e5 ~llould be accompanied by C(Jlllparable CICW advantages.· Q!ljg.) 

l;2 1n .&!!l!!J., !lit Couzt emphasiLcd that it war the "id,Wlt.age or di~nruagc to lhc pa.rti.cUlar 

13 employees whooe owo contractual pension rigli!ll, already earned, iue involved which i!'C 

14 lbe crjteria b9 whicll modifications to pension plans oust be measumd ..... ' Sec ,also 

15 Cal[omiil Lt.>aruc of Cily fmp. A£1'ns, y . Pa)M Y•rde.< l.ihrary Olsrriet, illl!I!, 87 Cal3d 

16 135, 150 C<ll.Rptr. 739. 

17 Al; a te6Ult of the forogoiilg, th" County could not div~t individuals wbo w•tc 

18 CGlployed as of Jui,wy l , 1991 of the.ir c;UDCil right to includ~ tl,e Fle•ible Boncflt. (or 

19 Cafeteria) Plan comributions in their retin:rneot calculatioll5. Tho Co1U.IIY o;;ould oo more 

20 lawfully take away lllat propel1}' interest !ban it CO\jd leg1lly eitll,er (1) lake ba.ck salary 

21 1»,Y111ents already tteeived or (2) ,:etuse to pay compeosafion al.ready earned for services 

22 previowiy rendacd. Consequently, the attempt llJ invoke tbc e.lcctive eKdusioo set fonh io 

23 Section 31460.1 to~ away !rut vested right must be invall.datcd wilh respect to .all 

2-4 illdJviduaJs who ha4 zenda:ed se~s prior to tile pa~ge of die l«,solutioo? 

26 '1bls case does aot p=t any clAm that lll.e tffectcd employees acqllirc:d vci;tcd lighlll 
w wlllillUe to receive these casn conlnbotions to (be Plan beyorn tfie teem of cxisliog con~!.$ 

27 until retirement. or to have then, inolu~ed in their retirement base if they ate not tt:ecived 

2g during 1bc time period eveolmlly selected for mcanuiDg fulaI eo:mpcnsation. &,e Miller v. 
State of Califoruia (1977) 18 Cal.Jd SOS, 817, t3S Cal.RJl!T. 386. Thls action merely 
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• • 
I Ftnally, lhc decision of Respondent dkcctly ront.ta'vcrea the intcot of 1hc Legislature 

2 a5 e~ in the CERL when, as here, 1 counly bas cnacltd II Rcsolw:iest cellDlnating !he 

3 appllca\>lUty of QDe oflhe proviSions of the CERL. In particnlar, Section 31483 provides 

4 as follows: 

5 

6 

7 

8 

9 

10 

11 

12 

L3 

'NPtwithstanding any other provision of law, whenever tbe governing 

body of a OOUJlty or dlscric! has made-a particular pmvisim or provii,lon~ nf 

this chapter [the CERLJ applicable in such county or district tllrough ~ 

adoption of an otdi02JlCc or ce.10Jution, such_govcmiog body may at any timc­

thcrceft:tr adopt a fut1her ordina.nce or resolotion tcrminatin8 the applicability 

of ~uch pio,,ision or pro\lisioa.s u to employees of the tounly or district 

whose senices g>mmegce after .a given future date iw:s;ified jn the laner 

O{(:linance or resolution.· (empbuis added) 

While the enactment Plll'liuant to former Seclion 31460. ! did not recbulcallY render 

l4 i.nap_pliCllble a provision of Ilic CERL th.it prev'i01Sly had been adopted by the County, it 

15 accomplisbed endly lh• oame putp0se. The Coun,y's R,,solution rendered im.pplicable Ille 

16 prior requ.imnent that Flexible Benefits (or Cafeteria) Plan contribution$ be included in the 

I? ddinicioas of compensation, comJ>Clll'ltion camablc and fiaaJ c:ompcnsatioa. Ac:cordiil&ly , 

IE S.:..tion 31483, whiob bis been in dO:~t siocc 1.9n, m,uu!attd Ch.It the Rc,0Jutio11 1C11Dmllle: 

19 ille applicability of lhis requirement oll!y will! !C$peet 10 CIDJ)loyees of the County woose 
20 service& were to cornmeru:e thereafter. 

21 / / / 

22 /I/ 

23 / // 

24 I If 

25 II I 

26 II I 

27 
28 addmises the pria:iple 1bat omc Ilic right to in::ludc the payments \II the definitio11 of 

compea.saliOD has y~ tJiey must t,c Included so long as they WllWIUC to be provided. 
·253 
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• • 
D. CONCLUSION. 

2 For all !he rca.ions set forth abow:, it is n,.speafUIIJ urged that lhe Cross-Petition for 

3 Wrir of Mandale be 8J8D.letl. 

4 DATlil>: May 27, 1998 SILVER, HADDEN & Sil..VER 
s 
6 

7 

8 00067 .pld/sbs/rlg 

By: 
St~ 
Attorneys for t>etitionen 

9 

10 

It 

12. 

13 

14 

IS 

16, 

17 

18 

19 

20 

ll 

27. 

23 

24 

25 

26 

27 

28 

291/96~4 -
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1 PROOP OP BRR'TICR 

2 STA'l'l! OP CJ\l.I#ORNU., COUNT¥ OF LOS ANGELES 

3 l: am· employed in the County of Loa Angele,;, State of 

1 Ca lifornia. ram over t:~e age of 18 and not " party to t.he wit.bin 

5 action; my bUslness address is 1~28 Second Street, P.O. Box 2161, 

6 Santa ~onica, California 904~7-2161. 

7 On May 27, 1 998, 1 served the foregoing (locume.nt des~ibed as 

8 Ml!MORANDmt Oil' POIN'l'S ~ AOTBORTIBS IN SUPPORT OF lll'l'!!llVlmOR.' S 

9 CROSS-PBTITION i'OR WRIT OJI' IO.Nl>~TP. (CCP §1085], on tbe parties in 

10 this action by placing _ _ an original (o) _lL_ o. true copy(a) 

11 thereof e~closed in sealed envelopes addre.,,.ed es fol lows ; 

SB8 ATTACHED MAJ:LING LI ST 12 

13 l deposited such envelope in i:he mail at Santa Monica, 

14 California. The envelope .ras mailed with p:>stage thereon fully 

15 prepaid. I am readily faniliar with the firm• e practice of 

16 coJ.lecl:.ion and processing correspondence for mailing. under that 

17 pract ice i t would be deposited with U.S. poRtal servi ce on that 

18 e.:ime day with poctage thereon fully prepaid at Siilllta Moni.oa, 

19 California in the ordina=cy course of bQaine~e. I am aware that on 

-zo motion of the party st!rved, service i s p:r;-esumed invalid if postal 

21. cancellation date or postage met:er dat:e is more than one day after 

22 date of deposit for mailing in affidavit. 

23 Executed on May 27, 1998, at Santa ~lonica, Cal i fornia. 

24 ...xx._ STATE 

25 

26 

27 

26 

FEDERAL 

I declara_ under penalty of perjury under the laws 
of the State of Cali±oraia that the above is true 
and correct . 

I declare that I am e111Ployed in tb.e o.f£i ce of a 
member of the b3r of t his court at whose direction 
the service was made. 

CBER'CL L. MITCHELL 

JAMES_MO LL_05'1 2 ~92/Qt,5"1 -
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l. 

2 

• • 
MAILING LIST 

3 Harvey L. Leiderman, Esq. (courtesy Copy Via Facsi~ile 415·2019) 
Ashley K. llangwa, Esq. 

4 SrBEe'BL , LEVITT & WEISS 
one Eml:lazcaaero Center 

s JOthFloor 

6 
San Francisco, CA 94111 

? Lallrance M. l'latson. County Coun,.el 
Thomas c _ Agln, Assistant County Counsel 

8 10 Civi~ C~,nte~ Pla2a, 4th Floor 
l? .O. Box l.379 

9 Santa Ana, CA 9J70J-1379 

10 
JQn »olan (Courtesy Copy via Facsimile 714-834-5706) 

ll. P.O. Box 808 
Santa Jina, CA. 92702 

1 2 

B Eric Snethen 
1600 Bermuda Dunes Drive 

14 Boul~er City, WI 89005 

1 5 

1 7 

18 

l~ 

20 

22 

23 

24 

25 

28 
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/ 
l 

Rl.:1:=i 5 . Ro~kwcll. Esq. - SBN 52742 
2 Pa·~::1. E. :-Okycr. Esq. · SBN 109622 

koc;.:.\rELL & MEYER 
3 : i 5 Cc11ie1111ial Way 
4 T 1151in. Cali fomia 92780 

(i iJ )731-92()9 
6 

Anorne}s for Intervenor and Cross-Petitioner THE RETIRED EMPLOYEES 
6 .\SSOCIATION OP ORANGE COUN1'Y, INC., a non-pro.fil cotporatiou 
7 

8 

9 

10 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FORTHECOUNTYOFORANGE 

11 BOARDOFRE11REMENTOF THEORANGE ) 
COUNTY EMPT.OYEES R.ETIREM£NT) 

12 
SYSTEM, a locul public entity ) 

13 

11 

15 
v, 

Plainti f( 
) 
) 

) 
) 
) 

16 JAN 1. NOLAJ\f. an individual, ERIC W. ) 
SNETI!.EN, an individlllll. COUNTY OF ) 

l '7 ORANGE, a poliiical sulxli vision of the State of ) 

18 
California, and DOES 1·30,000. inclusive ) 

19 Dclendan~, 
) 
) 

--- ---- - -----) 
20 COUNTY OF ORANGE. a political subdivision ) 

21 

22 

23 

24 

of the State of California, } 

v. 

Cross-Complai!la11t and 
DefcndQnt, 

) 
) 
) 

) 
) 
) 

25 BOARDOFRF.TIREMENTOFTHbORANGE ) 
COUNTY EMPLOYEES' RETIREMENT ) 

26 SYSTEM. a local public entity. ) 
) 

Cross-Oefendanl cand Plaintiff. ) 
2?' 

28 
______________ ) 

~ _MORELL_0514 294/9615 

CASE NO. 791 3!5 

JUDGE JOHN C. WOOLLEY 
DEPARTMENT 6 

COMl'L AINT IN lNTERVENTLUN Uf 
THE RETIRE D EMPLOYEES 
ASSO CIATION O Y ORANGE 
COUNTY, INC, T OGETHER WITH 
ANSWERS TO ALLEGATIONS OF 
COMPLAINTS ON FILE 
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1 
ORANGE COUNTY 

.2 ASSOCIATION, 
EMPLOYEES' ) 

) 

) 
3 

4 
v. 

6 

Intervenor and Cross-Petitioner. ) 
) 
) 
) 

El BOARD OF RETLREMENT Of THE ORANGE ) 
COUNTY EMPLOYEES' RETIREMENT ) 

? SYSTEM. a local public entity. ) 

8 

9 

10 

) 
Cross-Respondent, Plaintiffand ) 
Cross-Defendant. ) 

------------- ) 
) 

THE RETIRED EMPLOYEES ASSOC[A T!ON ) 
l l OF ORANGE COUNTY, INC., a non-profit } 

12 
co, µu, ulion, ) 

13 

14 v. 

) 
Intervenor and Cross-Petitioner. ) 

) 
) 

15 ) 
BOARD OP RETIREMENT OF TiiE ORANGE ) 

16 COUNTY EMPLOYEES' RETIREMENT ) 

17 

18 

19 

SYSTEM. a local public enlity, ) 

} 
Cross-Respondent. Plaintiff, and ) 
Cross-Defendant. ) 

) 

20 COUNTY OF ORANGE, 
) 

) 
} 21 

22 
Real Pariy in [or~.rest, Defendant ) 
and Cross-ComplainanL ) ______________ ) 

23 

24 

25 

26 

Pursuant lo the Order of ttLis Court grantins ln1:rvenor THE RETIRED EMPLO YEES 

ASSOCIATION OF ORANGE COUNTY, INC. ("REAOC'? lei,ve to lile a Ccmpl•iot in Intervention 

in accordance with California Code of Clvil Procedure Section 387(a). Intervenor h~reby submits its 

Complaint in lncervention which (l) answers the Complaint tor De:1ar~t0ry Relief: (2) ans--~rs the 
28 

c,,.,;c,ot .... ~ ... -.. 
';IIM!Jti MORELL_051 S 295196'i 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

Cross-Complaint for Declaratory Relief, and (J) Cross-Petitions for a Writ of Mandate against !'laintilf 

and Cross-Oefendanl (!he '"BO ARO"). as follows: 

A. INTEHVENOn•s ANSWER TO ALLECA'l'IONS CONTAINED 1:-:THB VERIFIED 

COMPLAINT FOR DECLARATORY UEI.IRW 

I. rntervenor admits the allegations contained in paragraph I. 

2. lntcrvenor lacks sufficientinfortnation or belief to enable il to answer the allegations that 

Defendant NOLAN has publicly announced her pending intention tcr fl!tire frorn active. full-time 

employment With the County am!, b;1Sed upon that lack or infofl!latiOD or belief, Intervenor denies. that 

llllt:gation. Intervenor admits the remaining allegations conminod in ~graph 2. 

3. 

4, 

5. 

Intervenor admits the allegations ~ontainecl in parae•aph 3. 

Intervenor admits the allegations contained in pnragmpb 4. 

lntcrve~or lacks sufficient information or belief to enable it to answer the all;:gations 

16 contain~d in paragraph 5 Rnti, based upon th& lack of information or belitl, denies those allegatiO!IS-

17 

16 

19 

20 

21 

6. 

7. 

8. 

9. 

Intervenor admits lhe allegations contained in paragraph 6. 

fntcncnor admits lhc allegations contained in paragraph 7. 

Intervenor admits the allegatioru contained in paragraph 8. 

Intervenor admits that the Board of Retirement has the statutory aulhority to make the 

22 detenninations described in paragraph 9 in accordance with the provisions of the CER.L and, 

23 particularly, Sections 3 1460, J 1461. 31462. and 31462.1 of the California Gov~rnrnent Cede. 

24 

1'16 

Z6 

27 

28 
,.o,,.,c,-._o...-

10. Intervenor denies that the efTect'111e date ofthr. Yeornta decision was October t. 1997. and 

admits lite nmainder of lhe allegations in paragraph I 0, lnlervenor amrmatively allege; thot its 

effective date was oo or bcfo,c /\ugus1 14, 1997, 

11. Answering paragraph I I. Intervenor admits that the Court in the Ventur~ decision slated 

,'J.U.,V ORELL_0516 296/965 
J 
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1 

2 
that it "need not decide whether [its] decision appli~s re1roactively 10 any otltcr county" and that the 

Cour1 mandated a method for determining "final compcnsntion'' under the CERL which differed from 
3 

4 that previously utilized by the Board of Retirement. 

5 

6 

7 

8 

9 

10 

l 1 

12 

13 

14 

l5 

16 

17 

18 

19 

20 

21 

12. Intervenor adm1ts the allegations contained in paragrnph l2. 

lJ, lnlcrvenor admits the nUcgations contained in paragrcph 13. 

14. Intervenor admits the nllcga1ions eontalned in paragraph 14. 

l 5. 

l 6. 

Intervenor admits the allega1ions contained in paragraph 15. 

Intervenor leeks sutT-.cienl informatiQn or bel.ief to enable ii to r.nswcr the allegations 

contained in pardg(aph 16 and. based upon this lack of information or belief, denies lhe allegations sec 

foi in paragraph 16. 

I 1, Intervenor admits the allegations contained in paragraph 17. 

18. Intervenor admits the alleeations contained in paraerapll 18 exoept that lntervenor 

affirmati veJy alleges that, subsequent to its February 6, J 998 meeting, the Board of ketrremcnt modJlied 

lhe action taken in Resolution 98-001, particularly with respect to pangraph5 6 and 8. lo provide U,al 

rhc Retirement Board no longer would be collecting any alleg"d shortfall from any member but, in~tead. 

would be providing any necessary funding out of its own r~serves. 

19. lnlervcoo, rcallege~ and inccrporalcs ltt:i'eio by referenced the cooteuls of p11,rc,g111ph:; I 

82 th.iough 18 above. 

23 

24 

28 

20. Intervenor lacks sufficient information or belief to enable it to answer lhe allegations set 

fur in paragraph 20 an.t,1, based upon !his lack of infommion or belief. lnterveno1 denies the allegations 

eo or~ined in paragraph 20. 

27 2 1. lnterveoo1 lacks sufficient information or belief to enable it to answer the all~ij~lts Stl 

28 forth in paragraph Z l IIJ\d. based upon this lack of information or belief. lnttrv<!ncr denies the allcgatiol1'5 
.. \1 ... ,1\l \lf,l,'-l'-

,JAMES ORELL_0517 
C•~ .... ,. -.w, .. , 
lo , C.A •tt• Cl,) 1' U 
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1 

2 

3 

4 

6 

6 

7 

8 

g 

10 

11 

12 

13 

14 

1 fl 

16 

17 

18 

LS 

20 

21 

22 

23 

24 

25 

26 

2? 

contained in patagr4ph 21. 

22. lnv,rvenor lacks sufficient infonnalion or belief to enable it to anrn>er the allegations set 

forth in paragraph 22 and, based UJX)n th.is lack of tnfonnation or belief, I ntervmor denies the all~galio11s 

contained in paragraph 22. 

lotervenor lacks sufficient infonn~tinn or belief to enable it to an<:wer the allegations set 

forth in paragraph 23 and,, based upon this lack of information or belief fntervenordenies the-allegations 

con.taincd in pat11graph 23, 

24. Intervenor admits the allegations contained in paragraph 24. Intervenor affirm11tively 

alleges that en additional actual controversy ha:i arisen and now exists between Intervenor and the Board· 

of Retirement 'Ind between the BOARD 1111d the County, and between the BOARD and orhcr.s as more 

p:irrtcvlarly alleged hereimlfler in Section C of this Compl~int in Intervention. 

25. lr.teivenor lacks sufficient information or beliefm enable ii to answer the allegations ser 

forth in paragraph 25 and, b05cd upon this IAok ofinformation or bc:licf. lnrervcnordcnies the .. Ucr,,ario,is 

contained in p:u,igraph 25. ln~enor affirmatively desires aj,l<lieial determiMtion regnrding all oftlie 

controversies existing in thJs proceeding, including those issues- raised by Intervenor in this Complaint 

in Intervention, 

B. INTERVENOR'S ANSWER TOALLECA.TIONS CONT AINJID IN THt 

CROSS-COMPLAINT FOR DECLARATORY RELIEF 

2.6. 

27. 

lntcrvenoradmit5 1heallegatio11Scon1ainai in paragraph I. 

Intervenor ad.mib the allegnlions contained in paragraph 2. 

28. Intervenor admits the allegations contained in paragraph J. 

29. lnterver,or admits the allegations conlained 1n patagtaph 4. except th&l Intervenor 

2B affirmatively ellcgcs that, subsequent to ib February 6. 19'>8 m:c,1ini;. tho Boord of Retiren,oant modified 

•tJ'AMl!!S MORELL_0518 ................. 
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the act,on lnkcn in Resolution 98 OD I, particularly with respect to paragraphs 6 and 8, to provide that 

the Retirement Board no longer would be collecting any alleged shortfall from any member b~t. instead. 

would be providing any necessary funding out of its own reserves. 

30. lntewenor lacks sufficient infonriatiort or belief lo e113blc it IO answer the ;;,I legations set 

forth in paragraph 5 and, based upoo this lack of infonnatfon and belief. Intervenor denies the eltegations 

Jl. Intervenor lack$ sufficient infonnation or belief lo i;nable it lo ar..swer the allegations set 

1 o forth in paragt;1ph 6 and, b:ised upon this lack of information and belief, [ntervenordenies the allegations 

11 contairn:d in paragraph 6. 
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32. [ntervenor lacks sufficient infonnation or belief to enable it to answer the allegations set 

forth in parc1graph 7 and, based upon this lack of information and belie.f, [ntcrvenordcnlcs the allegations 

contained in paragraph 7, 

33. Intervenor lacks auflioi,mt information or beli1>fto enable it to answer the allegations set 

for1h in paramph 8 and, based upon this lack of information and belief, lntcrver,01 denies the allegations 

<.-ontained in paragraph a. Intervenor aflirmati•1ely desir~s n judicial decermination regarding all oftlie 

controversies existing in this proceeding, including !hose issues raised by lnlcrveno, in this Complaint 

in lnterventior,. 

34. Intervenor admits the allegations containe:1 in paragraph 9. 

JS. Intervenor l~cks sufficient inform•lion or belief lo enable it to ans-.vcr the al legations set 

forth in Jl"ragraph 10 nnd, based upon thi~ lack of information .ind belief. Intervenor denies u,~ 

allegations contained in paragraph I 0. 

/ Ill 

II II 
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c ALLEGATIONS IN SUPPORT OF INTERVENOR'S CROSS-PETITION FOR wru:r 
QE.MANllATE 

J6. Ar all times h~rein menltoned, Plainlill, Cross-Defendant. and Cross-Respondent 

DOA.RD OF. RETIREMENT, ORANGE COUNTY RETIREMENT SYSTEM (hereinafter referred 10 

as the " tlOA'RD") WllS, anc! now is. the entity changed by the County Employees· Retirement La" 

("CERL'') of 1937 (California Qovtllllment Code §31450. et seq,) with the duly to manage the Orange 

County Retir<:mt:nt Sy~t<>m (hereinafter refcm:d to a~ "SYSTEM") in acoordance wilh the provisions 

of Section J 1520 of the Cali fornia Government Code. aod to apply the statutory defirtitlons of 

"compensation" and "compensation earnable .. for the purpose of calclllating lt\e "final compcnsati01{ 

ofn:tircd and r.:Hring members, pu,suant to Govt. Code§§) 1460.J 1461 . .31462, and 31462.1. 

37 Al all times mention•d herein. fntcrvenor T HE RETTRED EMPLOYEES 

ASSOCIA TfON o~· OR.ANGE COUNTY, INC. was, and now is, a California non-pmfit corporation 

roprC.'!Cnting cclircd County ofOraugc: c111~loyeescoosis1iug ofapµ.-u,,imatcly 6,900 «:Lircd persons. nil 

of whom art members of the SYSTEM, as defined in sections 31470 and 31552 ofth-. Califomia 

Go vernment Code. AS such, intervenor has standing and authorization lo take appropriate action to 

secure retirement benefits to which its members an: and were entitled to. 

.38. One of the primary responsibilities of the BOARD is to ascertai11 and e<1lcuble tho •'final 

22 compensation·• of members oflhe SYSTEM in order to determlne the amount of retirement beneftts ro 

23 ,vhich they are or will be entitled. 

24 

26 

26 

27 

26 
, 1,1,.-.-c;CI OI' 

JQ. A! oil times herein mentioned, the final compcmation for certain member, of d,c 

SYSTEM was and i~ defi ned in ~«ction 31462.1 of tbe Catirornin GOv'1!'nment Code as follows: 

.. Final compensation· means the nveruge annuol compensation by o 

member during any -year clecu:d l,y a n,embc:,' at or before tlie time he 

•<IAM&5 MORELL_0520 300/965 
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40, 

files and application for retiremen~ or, ifhe fails 10 el<?ct, dwinf:l the year 

immediately preceding his retirement:· 

At all time.s herein mentioned, the fo..,I compeusa.tion for 1he remaining members of the 

SYSTEM who were not covered by the definition described •b~ve in paragn,ph 39 wos and is detincd 

in Section 31462 of the California UovemmenL Code which dtllllam in pertinent part: 

41. 

"Final oompensation' means the average annual compensation camablc 

by a memher during any three year.; elected by a memb~r at or before the 

time he files an application for retirement or, if he fai ls lo elect, during 

the three years immediately preceding his rctirc111cnt...'" 

At all limes herein mentioned, the ·'compensation earnable" of all members of the 

SYSTEM was, and is, defined m Section 31461 of the California Government Code in pertinent part as 

follows: 

42. 

"C:nmpensation eamable' by a member means the avenge coml)".nsa1ion 

as dctem\ined by the board, for the period under consideration upon the 

basi1 oftht:i,verngc nwnbc:ro(days ordlnalily worked by persons in the 

same grade or class of positions during lhe period, and st lhe same C!lte 

of pay. The computation for any absence shall be based on the 

compensation of t.he position held by him at the beginning of' the 

absence,~ 

Al all limes herein mentioned. the. "compensation .. of all n>embers of the SYSTEM was. 

and now is, defined in Section 31460 of the Califomia Government Code in pertinent pan a, follows: 

"Compensation· means the rcmunc1~1io11 J)llid i11 ca~h uut of 

Cnun1y ... funrls, ... but does not include the monet~ry value -,f the boord, 

MORELL_0521 301/96§ Z64 
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lodging, fuel, laundry, or 01her advantages furnished to a meml)er." 

43. The COUNTY is obliga1cd by the CERL to make employe1-requircd retirement 

con1ribu1ions which are calculated on the basis of the --compensation eamable'' or each employee. 

Consequently. the COUNTY will be adversely affecu:d ir Intervenor •is succe~tul in this procee.iling. 

On March 28, I \)95. a Petition (ot Writ of Mandate was fi led in th~ Ventura Countj 

Superior Court by a recognized employee organization and three members of the SYSTEM .,fo, h;,d 

retired on oc after March 30, 1992. That lawSllit challenged the manner in which the Ventura Counry 

Board of Retirement was calculating the ' 'compensation," ·'compensation earnable," .. final 

compcnsatfon," and ccsulting pensions. of the three named individuals aoo t:mploy12s in job 

classifications represem.ed by the recognizro employee organization. Tllosc proca:ding were ultimately 

resolved by the opinion of the Cnlifomia Supreme Coun in Ventura Countv Deprnv Shcrjffs' A:<s" n v. 

Csl.u.nt.~f.Y..rot11C11 ( 1997) 16 Cal.4th 483. 66 Cal.Rplr. 2d 304 (heteinafler refened 10 as the ·-vc•OWl 

cecision"). The Vcmuo decision determined that, except 101 d~limed compensation contributions fiom 

the cmploy<:r, all remuneration paid in cash out of County funds in return for services lt!ndcred 'by the 

member during the average number of days ordinarily worked by persons in the same grade or class tlf 

positions and at the same rate of pay within tile period under collSideration must be included in the 

member"' s •'compensation ea.rnable .. , 

Onc it~m of remuner~tion which the Supreme Court specifically held to b! ,nduded ,vithln that · 

definition was any cash payment r;eceivecl dUting the period underconsider<1tion for relinquishing :mnual 

lcavo or vacation bendi1s earned withi n thal rncasuring period. 

The Venturade<:ision was applied retroactively with respect to the three named members as well 

o.s lhosc member represented by lh~ recognized employee orianization who retired between th.: t1m~ tht 

ac1ion was commenced Md 1he date of the dedsion. and should t:e applied retroactively with respect to 

;JAM&S MORELL_0522 302/96\ 265 
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COUNTY OF OK.ANGE retirees. 

,~s. On or about February 6, 19?8, the BOARD adopted a Resolution In implement the 

Ventura decision. A true and correct copy of that Resolution is attached as, E~hibit I to the Veri,l'ied 

Complaint for Declarntory R.elief filcd by the BOARD, and is incorporated herein by reference 1151hpugh 

set forth in full. The llCtion rakcn in paragraph,;6 and 8 of that Resolution were ,ub:iequcntly modifo:d 

by the BOARD so that the BOARD would not collect any asscned shortfall from any member. lrn;tead. 

it would fund any assened sllonfall ou1 of its own reserve funds. lnterveoor supports the action taken 

by lhe BOARD, except that in the fol.lowing respects the BOARD did not recalculate the definitlons of 

compensation. compensation eamableand final compensation in tht manner required hy rhc CF.RI .. a.~ 

inmvreted by the Ventura decision: 

(n) Tbe BOA RD did not include in the definitions of compensatiqn eamable and final 

compensalion for affected active and retired member., (including heneftc:iarie.,) ca.sh payment~ recei,·ed 

during !he period under consideration that were not specified in any applicable collecttve bargaining 

ugreemen~ including pt1ym.cnts received in connection witt,scparation of cmploym~n!, for relinquishing 

paid leave henefir, rhn1 Wr.re e,mer1 based upoo the average number of days ordin111ily worked hy 

persons in I.he sme grade or class of positions and at the same rdte of pay within that measuring period; 

(bl The BOARD did not include in the definitions of"con,pen.salioo e£1rnabk" &Jtd "fiucl 

compensation• for members (including bcneticiaries) who retired prior to January I, I 991 the 

remuneration paid in cash out of County funds to insurance providers ducing rile applicable mca£Uring 

period, whctherdirecd)·. o; r.hrough a. fle;<ible Benetics (or Cafeteria) Plan. which cash remuneration was 

p.1ld in return for services rendere<l by the member based upon the 3Vernge number of dnys ordiuor11y 

worked b, peoons in che same grade or class of positions and at the Slime rate of pay ,vlthin t:iat p.:riod. 

to satisfy th~ member's oblig~tion to pay premiums for insurance col'crage for hims~lf nnd digible 

.:i,\l/4s MORELL_0523 303/965 
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dependonts; 

(c) The BOARD did not include in the definitions of "compensation eamablc" and ~final 

compensation" for affected active and retired members (including beneficiaries) who were emp!<?Ycd 

prior to, on and after }:lf\Ullf)' I, 19111 the re111VQe1111ioo paid in cash oul of County fvnds du.rinl! the 

applicable measuring· period in return for servi_ces rendered by the member based upon the average 

nwntcr of days ordinarily wotked by persons in the same gradi:: orclass of positions and at lhe same ra1e 

of pay within th111 period to• Flc,:.<lble Benefit Plan (or Cafeteria !'Ian) maintained for the benefit of the 

member to be used lo pay premiums for insurance coverage for the member and eligible dependents 

md/or co receive a cash payment and/or to purchase other valuable b:nefirs; and 

(d) The BOARD did net make its adjusunents retroactive lo August 1994 nor did ii provide 

for inrcre:;t on a liquidated sum from th1tl date. 

46. F'ollowing the Ventura d~ision, tho BOARD was requested to indude in compensntion 

eamable, frnal compensation and resulting peruicms of all retired members (including bencficimics who 

were receivill!l pension payments within three years prior to the time of Veo1ura deciiion. both 

prospectively and reiroacli\lely for all pension payments made within three yeats prior to the Ventura 

decision, 1111d for all active members then employed by the County and future members (a) all C8$h 

payments received during the final compensation period. induding any ~eivr.d in connect ion wirh 

separation from employment. for relinquishing paid leave benefits that were earned based upon <he 

average n.urnbcr of day3 ordinarily worked by persons in the same grade or class of posicio11sam.l at the 

~ame. rat!) of pay within the applicsb!c measuring period; (b) remuneralioo paid in cash outo( County 

ru11ds 10 inS\trance providers during the final compensation period for services rendered by a. member 

who retired pnor 10 January I, I 991 10 satisry the member's oblig~tl<m to pay ptemiums ror insuron~ 

co•,erase For hin1self and eligible depcndems. wh•lhl<r directly. or thmugh a Ae~iblc ben.,lhs (or 

;:.'.tAtlES ORELL_0524 304/96~ I 
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Cafetaria) Phu,; and (e) remli.neCAtion paid in cash out of County funds to a ITP-XibJe Benefit (or Cafeteria) 

Plan maintained for lhe benefit of any member employed prior to, on and after January I, I Q91 <luring 

the period under consideration for scr.,.iocs rendered by the member to be used 10 pny prerniuml for 

in.~urance coveraee for the member !lnd tligible dependants ar,d/or 10 receiv~ a cash payment and/or 

purchase other valuable bcne,fits, but the BOARD rtfused to do so. Ir.stead, it took lhc action describe~ 

in paragraph 45. Therefore, there are no further administrative rl'>mcdics 1vailablc 10 compel lhc 

BOARD to correct the action described above in paragraph 45. Consequently, all availahle 

administrative remedies have been exhausted. 

47. Unless the BOARD is commanded by rJ1is Courl to include in the "compcnsatioo 

eamable". ·'final compmsation" and resulting pensions of retired members (including bendiciarie.<) who 

\Vere receh'ing pension paymenlli within dme years pnor lo 1he time of the Ventura decision. both 

pr"-'lpectively and retroaotivcly, with re,pa:t to all pcn.!ion pzymenb made within three years •p.riot to the 

Venrum der.ision {plus intere.~I), a.nd of all ~ctive members (including future membi!irs) (a) all ca.,h 

payments received during the ~pplicable measuring period. including a.ny received in co11nec1ion with 

scpruation of c.rnploymen~ for relinquishing paid leave l><mefits !hat were camed based upon lhe avemge 

number of days ordinarily worked by ptrsons in the san,e grade or olnss of positions 8Jid at the same mte 

of pay within the applicable measuring period, (b) remuneration paid in cash out of County funds 10 

iri:;uram:c providc:;rs during the period under consideration for services rendered by a member who retired 

prior to J:muaiy I . J 99 t to satisfy 1hc member sobligation to pay premiums for insurance coverage for 

liimself and eligibla dependenlS, whether directly. or tluough a Fle.,ible Benefits ( or CafeteriaJ Plan: and 

(c) rcmuncraiion paid in cash out of County f~nds to a Fle:<lble Benefits (or Cafeteria) Plan rn11intait1td 

for the benefit of any membo;r employed prior lo. on ,rnd 111\crJanuo.ry I. I '191 durin!; th~ perio<i under 

considemlion for s~rvices rendered by lhe member to he used to pay premiums for insur3nce coverage 

~.'b,MES ORELL_0525 305/9651 ! 
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48. Intervenor does not have an adequa1e remedy a1 law in tha1 the relief ~ql)tS:ed by it is 

unique. conclilutional Md vested. and cannot be measured or satisfied by monelru'y drunages<1lonc. 

49. The prosew.tion Qf lhis actlon. if successful. will result in the enforcement ofar. imponant 

right 11ITccling lhc public interest in llla1 (a) significant retiremem benefits will have been conferred o~ 

a b.rge class of persons. i.u., all present and future members of the SYSTBM; (b) lhc nccessi1y and 

financial bwden of private enforcement of these rights are such as to make the award appropriate: and 

(c) auomeys· fees should n9t, in the interest or j11Sticc, be paw out of aJ\Y rnonecary recovery obtained 

th.rough this action. As a resull. Intervenor is entitled to WI award of attorneys- fees pu<1i11il/ll to the 

provisions of section I 021.5 of the California Code of Civil Procedure. 

50. The successful prosecution of this proceeding will constitute the reversal by tl1is Court 

of the denial by the BOARD of an application fer a. retirement allow~ncc or for a claim based un a 

claimed pension right or benefit. Conse~uently. Intervenor is entitled to reasonable 31torneys (e,s ln 

eccordance with the provtSions of Section 31536 oftht Califotnia GovernmentCode. 

WHEREFORE, Intervenor pl'ays that : 

I. That this Court isswe a peremptary writ in ~,e first instance commanding Respondenr tO 

perfo!Tll its duty lo inclodc in the'-comocnsation eamable." ' 'final co111pensation" alll resulting (lCnsiom, 

of mcmbers(including beneficiaries) who were rt<cciving pellSion payments on or after Augu~t 14. I 994. 

and of all active members (including future members) (a) nll ca,h payment, received durini:t the 

applicable rne:isuring period. including any received in connection with sepnrntion of ~mployment. tiir 

:lAlifiU MORELL_0526 306/96!iJ 269 
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relinquishing paid leave benefits thal were earned based upon the av:rage munter of days ordinaril)· 

worked by persons in the same grade or clrus of positions nnd at !he sa,ne rote of pa.y within the 

applicable measuring period: (b) rcmuneralion paid in cash out of county funds to i11surancc provid,m 

durini 1he period under consideration for st.-rvices rendered by a member who retired prior to January 

l, 1991 to salisfy the member' s,obligation to pay premiums for him,;cl f and eligiblt dependents. wh~ther 

direcdy, or through a Flexible Benefits (or Cafeteria.) Plan: (c) remuneration pnid in cash 0111 of Countt 

funds to a Flexible Benefits (or Cafeteria) Plan maintained for lhe benefit of any member employed p:for 

to, 011 and after January I , 1991 during lhe period under considera1io11 fot s-!rvices rendered by 1he 

rnemb~r to be used 10 pay premiums for imurancc coverai:e for the member and eli2iblc dependents 

and/or 10 recci',e a cash paymemand/or to purchase other valuable benefits, (d) recroaccivcly co Augu~t 

1994, and (c) interest on all StJC•h poyments from the date such i,ayments were due; 

2, That this Court. alternatively, first issue an alternative writ comm3nding Respondent to 

l 6 perfonn its above-described duties. 01 in Ute alternative, show cause why it ihould not do so. and 

17 thereafter issue a peremptory 1Vtit comm.ending Respondent to perform its duties as de-;cribed !lbo•e; 
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, 
J. This Court declare that lhe action heretofore taken by lhe BOARD .vas in complian,-e 

wi1h and required by the CERL, except as set forth above in Paragraph l of this Prayer: 

4. This Court award to Intervenor hs costs of suit herein; 

5. This Court award to Intervenor reasonable attorneys' fees inaum-d by it in Gccordance 

with Section J J 536 of the California Govemmeo\ Code and Section 1021.5 of lhe California Code or 

Civil Procedure: and 

I I II 

I I .' I 

ii ' I 

.u.MES MORELL_0527 307/965 
14 

270 
"'" ........ ~-·· 
C<"<9t,IIO,l1'!,. 



12-13-2021 REGULAR BOARD MEETING - DA-2 James B Morell

1500

l 

2 

3 

4 

5 

e 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

,rn 

26 

27 

28 
'o,ttC'lS c , 

6. Trus Court aw-.ird such other and further relief llS 1t clcems necessary and proper. 

D!lled: June 9, 1998 

REAO\PJe11di.n5\CmpJwicw 

Respectfully submi11ed, 

ROCKWELL & MJ;Yz R 

~ &\:;> __ 
~ y, ________ ___ _ _ _ 

Richard S. Rockwell. Attorneys for THE 
RETIRED EMPLOYEES ASSOCIATION 
Of ORANGE COUNTY. INC. 

::tA11lte MORELL_0S28 271 
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VERIFICATlON 

STATE OF CALIFORNIA, COUNTY OF ORANGE 

4 
I have read the foregoing COMPl .AlNT f N INT F.RVF.NflON OF Tl-I£ RITTIRRD 

EMPLOYEES ASSOCIATION OF ORANGE COUNTY, JNC. TOGllTHER WITH ANSWERS 
5 TO ALLEGATIONS OF COMP\,AINTS ON FILE and known iu contents, 
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10 

ll 
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16 
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18 

I I 

[XI 

11 

(XJ CHECK rnE APPLICABLE PARAGRAPH 

I nm a party to th,s action. The matters stated in the for1>goiag document ore =~ of my owr, 
knowlcd,ge cx.cept as ro those ma(ters "-hi.ch are $lated on inform~non Md belief, and as 10 those 
mancrs I believe them to be true. 

I wn [X] illl Officer O • partnec _ __ 0 · of THE RETIRED EMPLOYEES 
ASSOCIATION OF ORANGE COUNTY, INC .. anon-profit coroora1ion • a party to !his action. 
and am atrth,onzed to make ih.is verification for and on its behalf, and I make this verification for 
that reason. O I Rill informed ru1d believe and 0 11 that ground allege U1at the ,nancrs ~lldtd in U11: 
toregoing- doclllnents are true. O The matters staled in the foregoing document are true of my 
own knowledge except a.s to those matten: which are stated on infonnation and belief. and as 10 

those matter:; I believe thi,m to be true. 

I am one of the attorneys for _______ , a party to this acti~n. Sucl, patfy is absent 
from tbc counly of nforcsaid where sucll attorneys liavc their office.,, and I mal(c this verification 
for and on beh!llf0fthat party for that reason. I am infonned and believe and on that ground 
allege that the matters stated in the foregoing docomcnt arc true. 

Executed on June 10, 1998 at Tustin, California. 

19 
I declare u,,der.pennlty of perjury under the Jaws of the Stote of Califomia lhal the furcgoing is 

1rue and correct. 
20 

21 

22 

23 

24 

26 

26 

27 

28 
,of0"'1CC-, 01'" 
,..,. • ....._e ,., .. .,.,,. 

H William Kirkwood 

•<IAMH ORELL_0529 '<.C•e2,....,-,1 
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l 

2 
PROOF OF SERVICE 

3 
ST A TE 01' CALIFORNIA, COUNT'( OF ORANGE 

4 I am amployed in lhe aforesaid County, State of California. I am over the age of 18 and not a 
p•rtY to the within. adlon. My businel:s sddn-ss i; 3 l 5 Ccntennfal Way, Tustio, Califomi:i 92780. 

s 

6 
On June 10, 1998, I served the foregoing documctit described as COMPLAINT IN 

l NTtRVENl 'ION OF TUE RET IRED EMPLOYEES ASSOCIA TlON OF ORAN C E COUNtV, 
7 INC. TOGETHER W1TH ANSWERS TOALLECATlONS OFCOMPLAm,S ON HLI!; in !his 

action by plaoing a true copy thereof in a sealed envelope addressed 8.!I foUows: 
8 

LO 

Ll 

L2 

L3 

L4 

LS 

l6 

17 

Harvey L. Leiderman, Es11, 
STEEli'EL, LEVlTT Bl WEJSS 
One 'Embarcadeto Center, 30"' Floor 
San Francisco, Califomia 941 t I 

Laurene~ M. Watson, County CoW1Sel 
Thom11S A. Agii', Assistant County Counsel 
10 Civic Center Plaza, 4'~ Floor 
Pn~t Office 13nx 1379 
Sanlll Ana, California 92702-1379 

Jan J. Nolan, E'.,;q. 
Po$! Office Box 808 
Santa Ana. Califomia 92702 

Eric W. Snethen, Esq. 
1600 Bennud,aDunes 
Bo11ldcrCity, NV 89005 

Stepheo H. Silver, Esq. 
SIL VER, HADDEN & S(J., VER 
1428 Second Street 
Post omce 80.'l 2161 
Santa Monica, California 90407-216 I 

I run "readily fu.milinz" with the finn's practice of collecting und processing com:sfondcncc for 
18 mailing. Under that practice it would be deposited witli tJ\e U.S. Posto! Service on that same cay will\ 
l 9 postage thereon fully prepaid at Tustin, California in the ordi.nazy course of business. I am aware that on 

motion of the party served, service is preswned invalid if postal cancellation date oc poSlage mtter elate 
ao is a;,ore dlat one day after date of deposit for mailing in affidavit. 

21 I declare under penalty of perjury under the laws of the State of California that the foregoing is 

22 mJe and correct. 

23 

Z4 

25 

26 

27 

28 
vo•,.tecsc:• 

.Eltecu1ed on June IQ, 1998 at Tustin, Cl!lifomia. 

;1"\\MO. ORELL_0530 310/965 273 
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MLL • 
1 

Richard S. Roc.kwcll, &q. - SBN 52742 
2 Paula E. Meyer, Esq. - SBN I 09622 
~ ROCKWELL & MR YER 

l 1 5 CcntcµniaJ Wlli/ 
~ Tusti11, California 92780 

(714) 731-9199 
8 

• 
FILED 

ORAHGfCOU!llV SUPrnlO~ COIJIIT 

JUN l n 1998 
Al.J.H <>..n•-'- """""·•·\I~ I/ Clolt< 
By C. !W.IOS 

6 Anomcys fo, h11ervenur aJld Cru~·Pe1itiuncr THE RETIRED l::MPL 
ASSOCIA TlON OF ORANGE COUNTY, INC., a non-profit colJ)oration (:\ 

EPIJIY 

7 

.a 

9 

10 

11 

SUPERIOR COURT 01' THE ST ATE OP CALIFORNIA 

FOR THE COUNTY OF ORANGE 

1a 
SOARD Of RETIREMENT OF THE ORANGE ) 

13 COUNTY EMPLOYEES RETIREMENT) 
SY$TF.M, e local public f.ntity ) 

14 ) 

16 

18 

l'i' 

16 

19 

20 

21 

22 

23 

26 

26 

27 

28 

Plaintiff. 

v. 

) 
) 
) 
) 

JAN J. NOLAN, an individual, ERJC W_ ) 
SNETHEN, Ari jn,iividual, COUNTY OF ) 
ORANGE, • political subdivisioQ of !he Slate of ) 
California, lllld DOES I-J0,000, inclusivt ) 

Defendant:,, 
) 
) _____________ ) 

COUNTY OF ORANGE, a political subdivision ) 
of the State of California, ) 

v. 

Ctoss-Coi:nplaim.uit an~ 
Defendant, 

) 
) 
) 
) 
) 
) 

BOARD OF RETIREMENT OF H IE ORANGE! ) 
COUNTY EMPLOYEES' (lET!REMENT ) 
SYSTt:M, a local public entity, ) 

) 
'-- ..,.,, • ., Ooss-Defcndant and Plaintiff. ) 

loc....,.\.L.A Mn•• 

t 1•~/l,LW.t -------- ---- ) 
"•(• .. • - • 11- f~f(II 3fff005' 
..tAMt!e_ ORELL_0S31 

CASE 1'10. 791315 

JUDGE JOHN C. WOOLLEY 
OEPARTMENi6 

MEMORANDUM OF POINTS AND 
AUTHORITIES m SlJrro nT OF 
PETITION FOR WRIT OF MANDATE 
OF THE RETIRED EMPLOYEES 
ASSOCIATION OF ORANCE 
COUNTY, rNC. 

274 
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• • 
1 

ORANGE COUNTY EMPLOYEES' ) 
~ ASSOCIATION, } 

3 
) 

lnten·enor and Cross-Petitioner, ) 

4 ) 
v. ) 

e ) 

6 
BOARD OF RETIREMENT OF THE ORANGE ) 
COUNTY EMPLOYEES' RETIR6MENT) ., SYSTEM, a local public entity, ) 

) 
8 Cross-Respondent, Plaintiff and } 

g 
Cros;,-Dcfcndant. ) 

) 
10 ) 

THE RETIR.£0 EMPLOYEES ASSOCIATION ) 
11 OF ORANOE COUNTY, INC., a 11011-pro!it) 

12 
corporation, ) 

) 

13 lntcn'Cr,or and Cross-Petilioner, ) 

14 Y. 

) 
) 

IS 
) 

BOA.RD OF RETIREMENT OF THE ORANGE ) 

JR COUNTY EMPLOYEES' RETIREMENT ) 
SYSTEM, a local J)l!blic entily, ) 

17 ) 

18 
Crosi1-Respondent, Plaintiff, and ) 
Cros9-Defendant. ) 

19 ) 

20 COUNTY OF ORANGE, 
) 
) 

21 
) 

Real ?arty in Interest, Defendant ) 

22 and Cross-Complainant. ) 
) 

23 

24 
Ill/ 

::?8 I I II 

26 /Ill 

2'7 Ill/ 

28 
'-·· "'·~ n,. Ill/ 

fl~tu. a ,u:~111 
t,l,JC-llllllMlt.-

312/965 275 ,._, c,.~~•• 
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l 

2 

3 

• • 
4 TABLE OF AUTHORJTIES . . . . . . . . .. . .. . . ................ . .._ ....... t... . . . . . ii.it! 

0 

6 

'1 

8 

g 

10 

11 

12 

] 3 

14 

16 

16 

17 

18 

18 

20 

21 

22 

23 

24 

:36 

26 

27 

26 
... ,-~-,.,,. 

IIOC.WfLL& Nh'VI 
a1 .tC•1111t1oJ"'11,. '°""' 

,.., • .,.,, CACS't•O •••· 

r 

II 

Ill 

lNJ'RODUCTION . . . . . ·· · ··· ·· · · · ····· · -• · ··· ' 

AROUMBN1' .. . .. . . .. . . . ······ · · · ' ·· ···· · ··· ·· · ·4 

A. MANDATE MUST ISSUE IN THIS GASE ..... . . . . . .... , . . . .... .. . , . ,. , •. 4 

1. THE REUEF OR.ANT.ED THE R.ETIR.ED EMPLOYEES MUST BE 
RETROACTIVE TO AT LEAST AUGUST 14, 1994, AND MUST 
INCLUDE INTEREST • . .. . , . . • , . . . , . . ••. , •. •. .•. .. , , . . . . • . . , .. 8 

2. RETIRED EMPLOYEES ARE ENTITLED TO IIBCOVBI\ THEIR 
ATTORNEYS' fl::ES . . . • . .. ... •.. . • .. • , , . . . . , , • , . , . ... • ..• , , . \I· 

'.l. ANY FISCAL IMPACT OF COMPLIANCE WITH THE LAW IS NOT 
A V ALTD EXCUSE FOR. FAILURE TO COM PLY WITH THE LA?{ _ , . . 9 

B. ANY CA . .SH PAYMENT RECEIVF.O DURING THE FINAL 
COMPENSATION PERJOD,lNCLUDlNG THOSE MADE IN CONNECTION 
WITH SEPARATION, FOR RELINQUISH ING PAID LEAVE BENEflTS 
EARNED DURlNGTHAT MEASURJNO PERIOD MUST BE INCLUDED IN 
FINAL COMPElNSA TION ... ... .. .... . ... . ...... ,. .. .... . . . . . ..... .. . I 0 

C. R.6MUNERKllON PAID IN CASH OUT OF COUNTY FUNDS FOR 
SEil.ViCES RENDERED BY THE MF.MBF-R TO THIRD PARTIES TO 
SATISFY OBLIGATIONS OF THE MEMBERS MUST i3E REGARDED AS 
COMPENSATION ....... .. .. . .. . .. .. . .... .. .......... . ... ..... . 10 

0 . THE SXCLUS!ON FR.OM THE RETIREMENT CALCULATIONS OF ANY 
PORTION OF CONTIUBUTIONS TO A FLEXIBLE BENEFITS 
(CAFETERIA)PI.AN IMPROPERLY DEPRIVED MEM6ERS WHO WERE 
EMPLOVBD 8YTHE COUNTY PRIOR TO. ON ANO AFTERJANUAJlY I, 
1991 OF A VESTED FUNDAMENTAL RIGH1' .. .. , .. ., .. .. .. ,. , ......... 11 

CONCLUSION . . .. . , .. . . .. ... .. ..... . . . .. ...... .. . -. .. . . . .. . . •• - .. ,, . , I I 

276 
JAMES!..'M RELL_0533 
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7 CONSTITUTJQNS 
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12 
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14 

10 

Caliromia Code of Civil Pro«durc § 382 •.. , . . .•... , .. . .... , .. •. , ... ..... ... , . ..•.. , • , I 

Califomia Code of Civil Procedure§ 1021.5 , . .. , . , . .. ......... . ... , . , ........ . ...... , 9 

California Code of Civil Procedure§ I 085 ....................... , . . ... •• , •. .. , .. ,. .. . 6 

lCI CaliFomia Code of Civil Procedure§ I 086 . . , . . ... . . . .. . . . ... .. 4 

17 

18 

19 

20 

21 

23 

24' 

26 

26 

27 

28 
UW<ir,.::uo, 

ftO.:.<WI\."- • N.oluor 
1 1J1c.in, . . ........... .. 

California Government Code§ 3i450 ..... . , • • . , . , . , .. , , , ... . ... .. 

CalifomiaOovcmmentCodc§ 31460 . . ... ,,.,. 

California Govemm•nl Code § 31461 . . .. •. .... 

California Government Code § 31462 ...• .. ... . . 

California Govemmont Code§ 31462. 1 ..•.... 

- . ..... . .. ... .... - . 

'~J!S:!M RELL_OS3S 315/965Hi 

. , . , , . , •• . , • .... 2,7,8 

. ...... .. ........ 2,7 
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11 
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14 
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17 

18 

19 

20 

2l 

22 

23 

24 

25 

2.6 

27 

28 
'- . ,:,,nc«•D¥ 

"°',:WlU.. • a, 11:'f U 
,,.e.__,..,.,,...,_ w, ..-

N' Affln!M 

• • 
TliE RETIRED EMPLOYEES ASSOC!AT!ON OF ORANGE COUNTY, INC., anQn•p(oflt 

corporation C-RETIR.ED EMPLOYEES" ru "REAOC") submits its Memo,andum o( Poims und 

AuthQrities in support of its Complaint in lnttrvention (Petition for Writ of Mandate): 

l 

INTRODUCTION 

Intervenor RETIRED EMPLOYEES bring• this action on behalf of i11, ,,,embel'3, retired 

employee, of the COUNTY OF ORANGE, who reeeive retirement benefi1s under a retiremem system 

esmblisncd by c:he County Employees' R.e1i1emenc Low of 193 7 (CERL) (Oo\',Code, §3 t 4.50); Code of 

Civ. Pro. § 382. 

RETIRED EMPLOYEES contend !hat the Board of Reurement, which has the duty to !!$Certain 

and calculate the "finsl con1pensa1ion• of membert of the rdiremer,tsystern in order 10 determine tlie 

:unouo1 of retirement benefits for each retiree, erred in not including: (a) The BOARD did not include 

i11 the definitions of c<>mpcnsation cunablc and final compensation for alT-cctco active nod rctin:d 

members (including beneficiaries) cash payments received duringJhe period under consideration thal 

were not specified in any awlicablc collective bargaining ~recmcn~ includini,: pnyrncntsreccivcd in 

onnneciion with sepa,ation of employment, for relinquishir>g paid leave benefits that W1'te earned bated 

upon the average number of days ordinarily wollccd by persons in the same gnide or dsss or positions 

•nd at th• same rate of pay within tliat measuring period; (b) The 80/\RO did not include in the 

definitions of"compensation eamable" and "final compensation'' for members (intluding beneficiaries} 

who retiJCd prior to January l, 199 l tbc remunc:,111ion p;,id in cash out of County fuods to 11,:rumnce 

providers during tl,e applicable measuring period. whether directly, or lhrout:l, a Flexible Benefits (or 

Cafeteria) Plan, wblch cas~ remuQeratioo was paid in n:tum for servia:s rC11dcrcd by the mcmbc,r b~d 

upon the ~verage nwnbtt of days ordinarily worktd by p.,rwns in the <ame ijrad• or class of p<)sitions ' 

RELL_0536 316/9651 
279/ ~ 
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l 

2 

3 

4 

B 

s 

·7 

a 

9 

10 

11 

12 

13 

14 

15 

10 

17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

.27 

28 
Lo ,ft'P'l('bCl,-

llocllW•I.._ a M • iP •" 
111(C"lfta111.••• ~W)..-

• • 
and"' 1hesa,ne ra1c of pay w1thi111t'81 i,>cr:,id, :o satisfy inc member' s obligation to pay prcmiu,ns for . 

insurance coverage for himself ,nd tl,giblt ;;,;,er.dan1t: (c) Th~ BOARD did 001 include in Ille 

defimtions of "comJ)l!nsation eamable" and "final compensation" tor atlected ac1ivc and retin.'Cl 

meml,ers (including benefh:iarit!S) who vrt:rc employed prior to_. u11 and afte1· Janul'\ry I, t 9'i1 t~u 

remuneration paid in cash out of County funds during the applicable measuring period in retum for 

$Crvices rendered by the m~mbcr baaed upo~ tbc a,·crage number o f daysord,narily worked by p:r-so11s 

in 01e same 2rade or class of l)Olitions and al the same rate of pay within that period to a Flexible Benefit 

Plan (or Cafeteria Pl•n) maintained for tho benefit or the member 10 be used 10 pay pmnlums l'or 

•.n~urance coverage fur the member tnrl ellelhle depenrlenls anrl/or to receiv" p cash payment 3J1,i/or to 

purchase othar valuable tcnefits; and (d) Tt.e BOARD did noL make its adj~stments relroaclivc to 

August 199~ nor did It provide for lnterut.on 2 liquidated stm from that dale as "compensation 

camable" to be figured in the calcula1ion of RETIRED EMPLOYEES retirement benefits. RETIRED 

SMPLOYEES bring•thio aetion ta compel theRE:ilREMENT BOARD's recalcul•tion of their pension 

rights, and immediate payment of the l;>enefitsto which COUNTY Of ORANGE retirees are entitled, 

with interest, from 11.t le11s1 August 14, 1994. 

RETIRED EMPLOYEES action is based on the Califomla Supreme C-0urt decision of August 

14, 1997 in YcmuraCoumy l&p\J!YSherifts' A:s;n. v BoaroorRe1iremeru(1~7) 16 Cal.4th 483. The 

Callfomia Supre,me Court lie!d 1n Ventura County De;,111y Sbeciffi' Assn v Boa«fof RelJrnmcnt( 1997) 

,6 Cal.4th 4113, 481, that paymcots by fhe (;ounty in excess of !he b~sicsahuy must be included in tbe 

•compensatioo earnabl~" and "final compeMation'' on which on cml)loyco's retirement benefits .,.., 

oased, pursul!llt to Gov. Code§ Jl~60 (I.he ~hlte which defines compensation~ Gov. Cede §J 1461 

(wnicb defines "compc11sation carnable"), and Gov. Cede §§ 31462 or 31462.1 (which define a retiring 

emrloyee's "final compensation" in caloulatinu the arnoun! nf a rension). 

'U:JA~ RELL_0S37 317/96? 280 
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2 

• • 
In Febnial')', I 998, the RETIREMENT BOARD pas,cd Re,olution no- 98-001 •llegedly to 

3 
comply with !he Ye1111Jm decision. but failed to include: (I) The BOARD did not include in !110 

4 definitions of compensation carnablc end final compensation for offcoted active and retired members 

5 (including beneficiaries) cash payments: rec'eived during 1he pcnod under c-onsidetation 1ha1 were nnt 

6 

7 

8 

g 

10 

11 

12 

13 

14 

18 

18 

specified In any appllcablecollcc1ive batgainingagreemem, including payments rccefved 111 oonneerion 

with separatiO!l of employment, for relinquishing paid leave benefits that were earned bas•d upon lite 

ave{llge wrnber of days ordinarily worked by pusons in the same. grade or class of ,i:ositions and JI the 

same rate of pay within that me2.-uring period; (2) The BOARD did not include in the defini1ioi)s of 

"compensation eamable" and ~linal compensation" for membel'S (intluding beneficiaries) who retirt:d 

prio•· to January l, 19? I the r.>mvnemtion paid in cash out ofCot1nty funds to insurance providcndun1111 

the applicable measuring pericd, whether directly, or through o Flexible BcnefilS (or Cafeteria) Plan, 

which ca,ih remuneration was paid io return for s,,rvioes r011dered by the llll'mbes b"5Cd upon tie nvcrugc 

number nf dnys ordinarily worked hy person.~ in rhe same itrl!de nrcla.~~ of po,:iriMs •nd At thes~me rate 

17 of pay wilhin l)l~tperiod, to satisfy the member's obligation 10 pay prcmium5 for insurnncecoveragc 

16 

18 

20 

21 

22 

23 

24 

i::e 

26 

27 

28 
~ • • #ll''IC'<sO, 

~ u,. &.i..,... 
, .. c . .. lllli' ... •"'-""'o 
rv...,,.,, ...... ~-•• 

for llimsel f and eligible depandants; (3) The BOARD dtd not ineh,de in the detinitioru: of 

"compen.a1ion eamable" and "linal compeMilion" for affe,;ted ac1ive and relircd members {including 

bmcfioiwies) who w.:rc c,nployed prior to, 001111d after January I, 1991 thcre111vnorotion pAid 10 ea:,h 

out of C-0un~1 fllllds cl.iring the applicable measuring period in relurn foi services tendered by dtc 

member bescd upon lhc H'"'"'l!" r.umbo:r of duys ordinarily worked by persons in tJ,c 5'1mC grode-or olass 

of positicnsand at !he same rate of pay within that period 10 a Fl,xible Ben~flt Plan (or CnfeieriA Plan) 

maintained for lhe benefit ofllle member 10 be used to pay premiums fur insuram:e cover~e For 1l1e 

member and eligible dep,ndenu and/or ID receive a ca,h paymeqt a,,d/or to purchase otiter ""lunbl• 

benefits; and (4) The BOARD did not make i!S 2djuslments relrolictive to August 1994 nor did it provide 
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1 

for imerest on a liquidated sum from rhat date. 

3 
To date, the BOARD Of' RETIR.EME,'\if Of THE COL::,/TY 0: ORr\NGF.;("R~IREMi;NT 

<l BOARD") has paid r,o such benefits 10 retirees. 

6 Instead, while the RETIREMENT BOARD resolved to recalculate retirement benefits bast:11 on 

6 some of 1he remuneration paid employees, after receiving denior>ds tor inclusion of all benefits to which 

'r 

8 
retirees are entitled under the law, the RETIREMENT BOARD tiled a Compluiot for Declaratory Relief 

and has paid COUNTY retirees no Dddilional sums :o whkh they arc clearly entitled under the law. 
9 

10 

11 

12 

l~ 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

28 

28 

27 

28 
I.,. .,,.iC:tC• Of' 

ltOCCWfU. a Mnl:111 
lU9C&.• 'fVOfoll iL"""" 

"'.•-··· ,,. '"'"'°"'''. 

IT 

ARGUMENT 

A. MANDA TE MUST ISSUE IN THIS CASE 

Mar,daroos is sought tocanpel the BOARD OF RETIREM8NTOF'fHE ORANGE COUNTY 

EMPLOYEES RETIREMENT SYSTEM to perform its legal duly In (I) ree11lculate retirement tienefils 

in accordance with the ruling of the California Supreme Court in Ventura Cou11v Qepmy Sheriffs' Asso 

"· Bop rd of Rcthcmeot ( 1997) 16 Cal.4th 483, 490, and (2) inin)editltcly poy retirees, or U1cir heirs and 

assigns or beneficiaries the sums that sho~ld have been paid from and after August. 1994, 

Pursuant to Code of Civil Proe<:<lure § IOSCi, the wdt of 11181Kl111~, "mu>t be i~•ued [r. a11 tll!ll!S 

wbere there is nol a plain, speedy, and adequate remedy, in the ordinary cour~ of law ... " 

In Sarna C)ara cuumv Counsel Auomeys Ass'n v. Wnorujdfo (1994) 7 Cal.4th s2s, S39-540, the 

Court noted th~, "(wjha;t is required to obtafo 'M"it relief is• showins by a petitioner of(I) A clw, 

present 111d US\lally ministerial dill}' on the part of the respondent .. ; 110d (2) a c.lear, present and 

ben~ficiel rig.ht in the petitioner 10 t>,e performance of tbnt duty ... • 

Mandamus wiU lie to, "compel a pobllc agency's perfonnance or correct nn aga,cy' s abuse nf 

discretion whelh;:,1 the action being compelled or com:cred can itself be chall!cttrir.r:d os · mini£terial' 

282 
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2 

3 

• • 
or ' lrgislative."' Sama Clara Counw Coynsd A1wm; vs /1M'n v, Woodside ( 199') 7 cal.4tli >25, 539. 

S~O. In Sant• Clar• Count.• Coun,ol Auornevs Ac;'o y, \Voodgjde (1994) 7 Cal.41h 525, 539, lhe 

4 California Supreme Court note!\ that, "[l)he availability of 'l'!'it «ilief to compel a public agency to 

6 

6 

7 

6 

9 

10 

11 

12 

13 

14 

15 

HI 

17 

18 

19 

20 

21 

22 

2.5 

24 

28 

26 

27 

28 
u,~ ..,,,ic'no, 

l'ot,ntffU •• M(.•C_, 
t.ue ........... ..... _.. 

perform an act presonocd by law bas long been tt~ognh,ed." 

MBJ1damus pro;:erly issues to, "compel an official both to exeroise his discretion (if he is requin:d 

by law to du s6) and to eJ<ercise it under a proper inte1-in1ation of the •pplicaole law." O>otOJPII Qiu,<> 

v Board ofSupeo•isoa (19&9) 49 Cel.Jd 432,442. 

Mandate will lie for lhc fililu:-e 10 pay benefits 10 which retirees n1e .:miUed. Glendale Cltv 

Eo,plnvr;es Ass•n v. Citv of Glenda~ (1975) IS CJd 328, 343-344. In Glond11le qty Emelovees J!s,'n 

v. City o[Glcnda)1t {1975) 15 C,Jd 328,343, in lhc Similer context ofa public agency failure 10 p11y 

wagos, th.e Califomia Supreme Court •>1plained 1ha1, "oflen tho p•yment of the wnges of" public 

employee ,requires certain preliminary steps by public official~ in sil(:h instances, the action in contract 

is i11adcquate and mandate is the ~ppropri•tc rcm,dy." 

The retirement payments el issue in this case arc significant. In Y1wm the Court reco(llli:a;d 

that: 

"Which p~yments 10 a county employee other lhan b1J.Se pay must be 
inc::fudcd when detcnninins an ,mploycc:'~ tinol compcnsolion i:s a 

~ucstion crucial 10 !he proper adminisaationofa CERL pension syslen'I, 
including the ability of the Gounly to anticipate and rnctt its fonding 
oblig;uion." !lL at 490. 

Nor can the interests of the REl'IRE0 ~PLOY EES, •· abide the standard timetable of ordinary 

lilif.lllt,on without damage." Angela Rivcm y. P,yjsion of lndu51rial Wd(i<re (1968) 265 Cal.App.2d 

576,581. 

ln Great W. Sav, & k98/J Ass'n v, Cj1.y ofl,w An~elc:; (1913)31 C.A.5d 403,413, the Coun 

acknowledged that, ''[w]here u stltutc. .. dearly delint,< ~,e ,pecif<c duties or course of condu<l lhat a 
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1 

2 

• • 
goveming body must lake, that course of conduct beOOJl!CS mandatory and eliminates any .elcnicntof 

3 
discretion." Since the RETIREMENT BOARO's duly ,clative w the recalcul,tion of RETIRED 

4 EMPLOYEES is ministerial as defined by the Cal1fomia Supreme Coun in Ventura County Deputy 

6 Sheriffs' Assn, y. Board of Rerjrerneol (I ~97) 16 CIIAth 48), under Co<Jc of Civil Procedure § 1085, 

e 
the iisuanet of? wril of mandate is th• proper procedure to compel the• BOARD OF RETIREMENT 10 

7 
perfonn its minisl'erjal ~ct, 

8 

9 
A clear and present duty on th~ part of tl11>R.611RBMENT BOARD to ree>loulote the ltETIR£O 

10 EMPLOYEES retireme111 benefits consistent with VeQJuf9, and the beneficial right of membP..rs of 

11 RETIJlED EMPLOYEES to the pe,fom,onceohuch duty '"'1lnot be questioned in light of the C..lifomi~ 

12 
Supreme Court decision in Ventura County Denuty Sheriffs' Assn, v Board of Retirement ( 1997) 16 

] 3 
Cal.4th 483, 490. 

]4 

10 Any doubt with respect to ,uoh p•ym<"-nts, and there een be no doubt following tl!e Californi a 

18 Supreme Coun occfslon In Ve0111ra, must be decided in favor of the RE.TIRED EMPLOYEES. In 

17 Peu.:a,y,re 1-tmi«>n v Bosrd ttf Adminirlt2tion of the ?ublic Bmi,lnYcPzli' &,1\1-sment $yttem (1997).59 
18 

C;il.App.4th 1310, 1324, the Court noted Iha~ "[w]e acknowledse the principle, recently applied by the 
19 

Supreme Court, !l,111 "nuy ambiguity or wiccrtainty in the meani<11 of pension legislation must be 
20 

:n resolved in favor oftbc pensioner .. . (Ve111ura Colin/)) D,piJly SJ,tir/if< ' A.v.t'n v, Boord of Relita/Tlen/, 

21a //u,p1·u. 16 Cq~,/th 483, 490,)" 

23 

24 

25 

28 

27 

28 
1..,..--0,ric:u o,. 

PIOC'"'°"''-\. • lllr/11 11' ·••<:._,_,,. ....... 

Recalculation, by the RETIR£MENi l3_0ARO of the retirement ~ntfil$ as sought by the 

RETIRED BMPLOYEES is also consistent witl1 Art . XVI,§ 17, of Ille Califomia Constitution, which 

declares in pnn conccmins the duty of the 801\ltD OF RETIREMENT: 

"(b) The members of lite retirement board of a p\lblic pension o, 
rctirement sy~tem shall discharg" their duties with respect tn the system 
solely in the in~t of, and for the exclusive purposes of pr9viding 

~= RELL_0541 321/965 6 Z84 
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l 

2 

3 

4 

• • 
b-.nefits lo, participlllll$w1d their bcneticiaiies . .,A retirernenl bo~n,l's duty 
to its participants and lheit be;,eficiaries mall lake precedc11Cc over any 
other duty.'' 

As ,n :Santa Clara Countv Counsel Allomeys ASs·n v. woogsjdo { 1994) 7 Cal.4th 525, d,e 

6 COUNTY snd theRETIRBMEt-:TBOARD: 

6 

'1 

B 

10 

11 

12 

13 

14 

16 

16 

17 

18 

19 

20 

.2 l 

22 

23 

24 

26 

26 

27 

28 
l lll'o 0<"'1CU 0, 

~~w,1.1. o j,,1•1.-w 
"l!ICC'»?•lo.,IM lifol• 

"cites no authority for the proposition that, once tl,e Lcgi!l11turc hes 
created a duty 11, a publfc asency, • court n1ay limit, on public policy 
gro\lJ'l~s, the availability of a "rit of rnand~te 10 cnforc" 1h61 duty, It 
appears clement11ry that courts may nc;t frustrale the creation of a 
statutory duty by refilling 10 enfhrot ft through nonnel judicial means. 
What public policy reasons there. are against enforcen,ent of:,, sltltu!OI)' 

duty= reasoos-against lhe creation of the duty eb initlo, and should be 
a.ddressed to the Legislature." 1!1,at 540. 

'The Retirement Boaxd was lo fi~t determine whc,thcr vllTioos payn,c.,ts by tl,e County ove, and 

above the basic salQJ'II paid to employees in the same job.classilication rue 'compensation' 1Vi1hin !he 

meaning of§. 3 1460, which defines compensation. Section 31460 of rhe Governmcm Code decl,res: 

u• • Comperisation" means rhe remuneration paid in cash out of cow,ty or 
di3!ricl fund,, plus c,ny arnou1\t deducted from ~ member'! '\'ll&CO fur 
parricipltion in a defcm:d compensation plan esiablished purst1ant to 
Chapier g (com1rencini: \.\1th Section I 8310) of Part I of Division 5 of 
Title 2 or pursuant 10 Article I .I (commencing with Section 53112) of 
Cha{l1er 2 or r1111 I or Division 2 of TIiie .5, but does not include the 
monetary value of board, lodging, fuel, laundrr, 01 other advantages 
furnished to a menibet:' 

~ext, the Rttitemenl Board was to deten11ine whether Sllch payments are "compe11S11tillJ1 

eomoble" 1ll defined by§ 31461 of the Oovenwent Code, w,d "thu~ pan of~ retiring employee's 'final 

compensation' (§ 31462 or 31462,l) for purposes of calculati11g the amount of a pension." Ventur:i 

S::o@\Y Qc:muy Shcrjffa' Asm, v. 8oprd of Rctjren1w1 ( 1997) 16 Cal 4th 483,487. Oovcmmcnt Cod• 

§ ,31 461 defioes · rompensa!ion tamable' as follow.;: 

,. .. Com,iensation eamable" by a member means 11\e 2ver11te 
coml)Cnsalion as deteOl:lil\ed by Ote boord, for tile period under 
consideration upon the b:ASis of the average number of days ordinarily 

•:t-ti\l~ RELL_0542 322/965 7 285 
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3 

4 

e 

6 

7 

8 

9 

10 

11 

12 

13 

! 4 

15 

16 

17 

18 

19 

20 

21 

2 ,l 

23 

24 

26 

28 

27 

26 
V..,- Ml"IC-t• 0,­

,t~~L 0, Wal e• 

• • 
worked by persons in the sa-ne grade 01 dass of posit lens during the 
period, ~n~ at th• same r;ue.of pay. The computation for nn~ 11bsence 
>h•II be based on the tOITlpcnsation of the position held by tho mcmb:r 
et the beginning or the absence. Compensaoon, ss :lcfined in Section 
.3 1460, that has been deferred shall bl! ooem,d · ' coB\tensruion eamablc'' 
,,1heh e:iriled~ rathet than \Vhea\ paid." 

·Final compensation· is defined by Government Code §31462 as follows; 

""flm\J c.ompcnsalio11" means the ovcftlgc annual compcnSA.lton cernnblc 
by a member d'u.rini,: uny lh!'ee yean; elected by a meni>erat or before the 
time he-files an application for retirement. or, ifhe fails10 elect, durin11 
the th,_ years immediately pre<:edinll his retiromert. If a member has 
less U1an three years of sc:n-icc, his final comr,c!ISlltion shall be 
dete1J11ined by dividing his toi.sl compensation by tile number of inonths 
ofs.,,rvieecredited to him 3nd m1dtiplyi"!l by IJ. 

Contrary to lhe raw as construed by the C31ifornia Suprem~ Court in Yem11ra County Deputv 

Sherjffo' Assn v Baotd a ' Reticon1en1 (1997) 16 C.l.4th 483, ond 10 the. dct,iment of rcti,ccs, the 

Retirement Board failed to determine the payments al issue were "ro1np.msation eamable" and thus pan 

c,f the rctir= f ,ntl oompensatioo for purpo,es of calcu l~ting the IUllow,t of a pcnsioo. 

1. TRE RELIEF GRANTED TIIE RETIRED EMPLOYEES MUST BE RETROACl'IVE TO 

AT LEAST A UGUST 14, 1'94, ANO M UST INCLUDE INTEREST 

The RET[RED EMPLOYEES ar< onrilled to \hc im1nediate payment of such b<,nelit, 

rctroacti•,ety, 811d are entitled to prejudgment inteie,t p,rsuant to Civil Code§ 32S7. In~ 

of Rotjrempn\ (1989) 209 Cal.App.3d 1528, the Court explained: 

RELL_0543 

"The Board coolends Austin is not entitled lo prejudgment interest on 
retire1nent benefits ietrooctive to his l•~t day or serviel!, as the Lecisl~11irc 
did not piovidc in the Retirement l\<I of 1937 for ii,tetCSt during the 
administiative process, l\Rd t~e l:loard was prevented by law from 
awa,rding retirement benefits prior lo its decision following ihe referee's 
he:uing .... The question whether AU3tio is entitle<J to interest irom his l~st 
day of service on the retroactive portioll of his award of retin:rncnl 
benefiu is one of law. concerning which we tl<ercisc our independent 
judgment (estate of ~•d i;on p94S) 26 Cnl.2d 453, 456 fl 59 P.2d 
(>30).) Pertinent lo our di.i;ussion is subdivision (a) of Civi l Code 

3231965 K 286 
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4 
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8 

7 

8 

9 

10 

11 

12 

1:5 

14 

16 

18 

l'f 

18 

19 

20 

21 

26 

27 

28 
L-.o Ol"tnC,-11 .. 

fllO<"~•· ........ " . 
a1$C-.rc 1Mo164.w.t;1 

• • 
section )287: ' E1·e;y pers,,~ \\ho 1~~~titl~.! VJ re<:o~rdamages ccnain, 
or capable ofbcini: made ,e::a:n b o :.::.:19::ar.. and the right 10 reco•,er 
which is vested in t,im \lpon a parlioular day, is c ntillep also to recove, 
interest thereon from tl>at day, except during such time as tne debtor is 
prevented by law, or by !he act of tl,e creditor from p~)'ihl). the debt. This 
section is applicable lo recovery of dairu~es 111J11 jntettst fro'(II nny sucll 
debtor, inc.Iuding the: stoic or any co1.m1y, city, cjty a,nd Qounly, municipc,l 
co~tion, publicdi&tricl, public agency, or any political sub<livision of 
the. itale ." "Amounts recovenble as wtongfully withheld r,nyrnents o f 
salary or pensioM aJ't dam11ses within the meani ns of th est provi1ions. 
[Citations.] lnt~s1 is re<:0ve111ble on each salary or pens[on paymem 
from tl1e date it fell due. (Citation,)" (Olson v. Cory (1983) J5 Cal 3d 
1qo, 40:? ( 197 C•I.R.plr. &43, 673 P 1.d 710] ) ... As the court S1•l.ed in 
Tripp: ''The ••me public policy lhat favors lhc 11word of retroactive 
bcndi1s, would appcarto ravorlhe award of prejudgment interest on such 
benefits." tfripp v. Swoap, supl'I!, 17 CblJd 671, 683.) n I 

?. ~ETIREll EMJ>LOYEtS ARE ENTITLED TO HECOVER THEIR A TfORNEVS ' fEES 

Additionally, !ht R.El'iRl;tJ F.MPI .OV£~S shQuld recover their ah.orneys' fees ln the in!llant 

acrlo1t. for OKamplc, in Austjn v Board of Re1jreme,u (1989) 209 Cal.App.3d )528, lhe Court 

•,<plain•<!: 

"Section 1021.5 "authorires a court 10 compel Ille losing party 10 pay 
attorney fees lo a i;revaiiing part}' wnen all rour of the foUowinlJ criteria 
are met, First, it mos! be an 'acuon which hos resulted in th~ enforcement 
of an Important right a.ffec1ing the public interest . . . : Secondly, ·a 
significant benefit, whelher pecuniary or non~uniary,' must have 'been 
confencd 0 11 the gcnmiJ piblic or n large cla!Sof~l'Sons, .. .' rt,irdly, 
'the nc~cs.sity Md -finan~i.ol bun;lon qf privnte .::nforccmenl' nhJ,&t be '51.u.:.h 
as to nlake U1e aW111d appropriate, ,. : and fourthly, 'sm:tl tees shoul4 not 
in the interest of justice be paid out of the recovery, if any! (Code Civ. 
Proc., @ I 021.5.)" (Los Angelos Police Prot..ctive Le.:lgu~ v. Clty of Loo 
Ar,geles (1986) 188 CaLApp,J d I, 6 (23 2 CaLRptr. 697}.)" 

Also~"' Massv.Boar<lofEduc, (1964) 61 C.2d612,624, andGoldfarbv Cjyjl Sery Comm'n(1990) 

ns C.A.3d 633,635. 

3. ANY FISCALJMPACTOFCOMJ>LIANCE Wl1'HTHE I.AW JS NOTA VALi.i> 

EXCUSE FOR FAILURE TO COMPLY WITH THE LAW 

'"'AWd:~ RELL_OS44 324/9659 Z87 
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NQr rs any tinancial inconve11le11ce or impact on the pJ11 <if d;e RETIREM ::;,rr BOARD or tl1e 

COUNTY a ltg~l ~•~•c to pcrfort11once under the law. It, Vcmur•, 1hc Colifomio Sup1~m~ Coun 

ack11owlodges that. "(n]othing in this record suggesls th!ll the b11rdcn 011 the cou111y fisc [s:c].j\1s1ifies 

6 o!thcr perpctuaUun of an cnonoou. consuuctiu, oflhc f!?plicablo sUttutcs or don:,-ini; those plaintitl's 11>0 

8 

'1 

8 

9 

10 

11 

12 

I3 ! 

14 

16 

Hl I 

17 

18 

19 

20 

21 

22 

215 

24 

25 

26 

27 

28 
...... ✓fM:&•0,-

1~•~ • -•u,r 
l ll Cc""CNitlAl WAr 

benen1 of our .decision." Id.at 507; nlS11 see Jonkim v Koiel11 ( l 9.'i6) 46 C~l.2d no, 124; Ma>' ,, Bootd 

o(pirectcrs (19q9p4 ca12d 125, 1 Jo. 

Condotently, in l.l!dom Whitfield et al, v Board Qf.Suvervisocs of Alaneda County ( 1991) 227 

Cal.App.Jd 451, the Coun discussing a s1at111c requiring a county 10 relieve 1111d support all indigent 

per.,on:s, 3taled, "[s]cc1i011 17000 i111po:oc:, a11111ndatory dul)' lo relive and suppor\ it:J indigcn~, cn<l the 

excuse that ii cannot aflord to doso is unavailing.'' 

8. ANY CASH PAYMENT RECEIVED DURING THE PINAL COMPENSATION PERIOD, 

lNCLOOING THOSE MAllE lN CONNECTION WITH SEPARATION, FOR 

Rl1.LINQUISHING P/\ID 1.;EAVE BENE PITS EARNED DURING THAT MEASURING 

PERIOD MUST BE INCLUDED J.N FINAL COMPENSATION 

lntervCIIQr RETIRED EMPLOYEES incOl])Orates ~yrcrcrenceherein the argument of Intervenor 

ORANGE COUNTY EMPLOYEES ASSOCIATION, INC. a1 pJ ;)-28 ofthe "Memornndum of Points 

and Authorities in Supp<rt of lntervenOf's Cross-Petition for Writ of Mandate'' filed in the above-

eotirled action. 

C, REM UN ERA TION PAID IN CASH OUT 011 COUNTY FUNDS FOR SERVICES 

RENDERtO BY THE MEMBER TO TH I RO PARTIES TO SATISFY OBLIGATIONS OF 

THE MEMBERS MUST BE REGARDED AS COMl'E'.NSATION 

Intervenor Rf.TI RED EMPLOYEES incorporatCS" by rcferen::e herein tile lll'gument of 

Intervenor OR.ANGE COUNTY EMPLOYEES ASSOCIA TJON, INC, al p.4 :5-28, S:1-28, 6:1-28, 7: I -

':t'~M RELL_D545 325/96~ 0 288 
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• • • 
28, and R: I, of the "Memorandum of Points and Authorirics in Supp:,rt of lnlervenor'.s Cross-Petition 

for wrir or Mandate" filed in the above-entidcd action. 
3 

4 

6 

6 

7 

e 
9 

10 

ll 

12 

13 

14 

18 

16 

17 

18 

19 

20 

21 

22 

D. THE l!XCLUSION FROM THE RETIREMENT CALCULATIONS OF ANY PORTION 

OF CONTRIBUTIONS TO A FLEXIBLE; BENEFITS{CAFETERIA) PLAN IMPROPERLY 

DEPRIVED MEMBERS WHO W ER£ EMPLOYED BY THE! COUNTY PRIOR TO, ON 

AND AFTER JANUARY I, 1991 OF A VESTED FUNDAMENTAL RIGHT 

Intervenor RETIRED EMPLOYEl;;S incorporntcs-by refe!(,11t;c herein the urguinen1 of 

lnlcr\'enor ORANGE COUNTY R.MPLOYEF.S ASSOCIATION, INC. ol p.8:2-28. 9:1-28 10: 1-28, 

11:1-28, 12:1-28, Blld 13:1-28, or the "Memonndu11 of Points and Authorities in Support of 

lntervenor'i Cross-Petition for Writ of Mandate" filed i11 the allove-enlitled action. 

nt 

CONCLUSIQI" 

THE RETIRED EMPLOYEES ASSOCIATION OF ORANGE COUNTY, INC. rc,pcc1fully 

requesls that the Court graot Pt1i1io11er's Pcli1iu11 for Wrh of Mandate. Re1irccs do not hijVC a speedy 

or nd,,quote remedy at law to prevMt tlu,deprivation of l~.cir rctiremeil rightt other than by mandnmus. 

RETIRED EMPLOYEES pray lltat mandamus issue ct1forcc t11e RETIREMENT 80ARO's duly Lo 

recalculsle rotiramant benefit> consinent will, the findings nf the Califomia Supn>mc Court in 1hc 

Ventura decision. 

23 Date: June I 0, 1998 

24 

Rcspc~tfully submitlcd1 

RfC~&"e6''~ 25 

28 

27 

28 
..,.. cw, c,n, 111 

• o,c,cwct.._ A M C¥Cf! 
, .. c .. , ..... , .. _, 

, ~ ...... c-.... --.., , .. 

JAMflS'_'M RELL_0546 

\ -.-\ ::2 ___ _ 
l:ly _ _ _ __,.__ _____ ____ _ 

Richard S. Rockwell, Altomeys for THE RETIRED 
EMPLOYEES ASSOC!A TION Of' ORANGE 
COUNTY, INC. 
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1 

2 

• 
PROOF or S£RYICE 

ST ATE OF CALIFORNIA. COUNTY OF ORANGE 
3 

• 
4 f WJ1 employed in the afo«se,d Covnty, StQte o: California. l em over tho n~c of 18 encl not a 

pany 10 the within actions My business addr«~s is 315 Centennial Way, Tustin, California 927&0, 
5 

OnJ1.t1e l 0, J 998, I served the forezninJl dQcllmCI\( ,Jes.;ribed M MJ.:MORANDUM OF POINTS 
6 AND AUTHORJTIES IN SUPPORT OF l'ETJT(ON FOR WRIT OF MANDI\Tl3 OF THE 
'1 RETIRED EMPLOYEES ASSOCIATION OF' ORANGE COUNTY, INC. in !his action by placing 

a tt1le copy thereof in a sealed envelop• addreised as follows: 
8 

9 

10 

ll 

12 

13 

14 

15 

18 

17 

Harvey L. Leidennan, Esq. 
STEEPEL, LEVITT & WEISS 
One Embarcadero Center, 30'~ Floor 
Sao Francisco, Califonii!l 941) I 

Laarence M. Watson. CoU11ty Counsel 
Thomas A. Agan, Assistant County Counsel 
l 0 Civic Center Plaza, 4'' Floor 
Post Office Box 1379 
Sltllta Ana. California 92702-1379 

Jan J. Nolan, !,sq. 
Post Office BoK 808 
Sant~ An~, California 92702. 

Eric W. Snethen, Esq. 
l 600 Bermuda Dunes 
BoulderCity, NV 89005 

Stephen H. Silver, Esq. 
SILVER, RADDEN & SILVER 
1428 Second Street 
Pu.st Office Box 2161 
Santa Monica, Clllifurni• 90407-2161 

I am •~dlly familiar" witll the firm•s practloc of ~olle~ing lll!d proce.~sing correspondence for 
16 mailin,z. Under that practice it would be depcislled with the U.S. Posllll Service on 1hat sarncdaY wili, 

19 
postage thrreon fully prepald at Tustin,.Calit"omi2 in the ordinary oounae of business. I •m aware lh•t on 
modo11 of the~ >e.ivcd, service i• p,·osume<! iu\111.lld if iJO>l&I C11111:Cll&tion <l•t.e or pusllli,e meter dlllo; 

20 is more thnl one day after dale of deposit for mailiQg in affidavit. 

21 I declare lll)der pe11al1y or perjury under lhe laws of the State of Cali foml• tlu\t l),e fore1;oing is 

22 

lal3 

24 

25 

26 

27 

28 
uw~n1co~ 

lit~~~ - ... --.. 
S\tC'• - ~IIU\o,1oou 

\.rUc and conl!cL 

Exe.cured on June 10, 1998 al Tustin, Cali fornia. 

'!Jd RELL_0547 327/965 2.9() 
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' HARVEY L. LEIDERMAN (State Bar No. SS8l8) 
LISA M. CARVA!,,HO (State 83.rNo. 161420) 
ASHLEY K. lLANOWA (State Bar-No. J8S014) 
STEEFEL. C.RV1TT & WE[SS ' 
A Profu,ionol Corpo~•tion ~c:;~.f; 
Oce Emb,l'<'adcro C•nlcr, 30th Floor --:-l~•~A 
s..,, Fra.acis~o, California 9411 l -"'4,1 '¾, ••l;~<t.t 
t'olc,phonc::: (4 lS) 788.0900 ~ S-c.;1~ 7? -~.,,,.,_, 

Attomcys for l'laintiff J; ·4.: ~~ ~-}> 
BOARD OF RETIR£MENr OF ORANGE cowrv i,MPµ)VEE ":"''c '·-v" 
RETJ.RBMENT SYSTEM ~ ~ 

q_., ·~~, 

SUPERIOR.COURT OF THE STATE OF CALIFORN!A 
.',.,;- ;;: 

COUNTY OF ORAN_GE 

BOARD 01' RETIREMENT OF 
ORANGE OOUNTI' EMPLOYEES 
RETIREMENT SYSTEM, a local public 
entity, 

1' I ai ntl1f. 

v. 

JAN V. NOLAN, an individual; ERIC W . 
SNETHEN, an ia,dividual; COUNTY OF 
OMNGS, political •ubdivi,,ion of the 
StatcofC..lifomia, and DOES 1·30,000. 
inclusive, 

Defendants. 

AND RELATED CROSS-ACTIONS. 

CASENO. 791315 

(ASSIGNED FOR ALI:, ~lllU'OScS TO 
HON. JOHN C. WOOLLEY) 

DECURATJON OfMYMONDA, FLEMING 
IN SUPPORT OF OPPOSITION OF 
BOARD OF RETIREMENT TO COUNTY 
MOTION FOR PRELJMINARY­
INJUNCTION 

Date: June 18, 1998 
Time: 1!45 pm. 
Dept: 6 

Comp~alnt filed; Marcil S, 1998 
CroS$-Compf•int filed: i'.pril 8, 1998 
Trial Date, No Date Ser 

I, RAymond A. Fleming, dc:olarc ,., follows, 

I. l 11111 the Adminiscratorof l~e 0C'llllge County Employotl:4 Rctircmem System 

("OCERS"), a local public: entity, appoinled by the Boa.rd of Retirement of OCERS ("Bo.a:id of 

Retirement'') punuanr to Gov=cnt Code Section 31522.2. Exc:ept as otherwise: ,t..tcd; I have 

p<rson:il knowl•dge o f the m;1tters stat..d ht,rein, and, if oal!cd 'md sworn as • witness, eo\l!d and 

would compttcritly 1cstify thcrc10. 

11401:• UJI.I htc I 
t£CLAM TION 01' JtA Y~tOl'ID A. !'LEMINJ; 

.JAMES:.. ~ORELL_0548 •'°328/965 
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JAMES_M 

2. I have served as Administr.11or of OCERS since December 9, 1996. As 

Administrator, l am the chief execctivc officer of OCERS, and supervise o.ll ·administrarive 

activities of tl\e retirement system. All books and records of OCERS arc pteparcd and maintained 

under my dlreelion, and are within my possession, custody and control. During the course and 

scope of OCERS' activiti~. member.1 of OCERS' staff are instructed to take, compile and retain 

minmes of rhe public meetings of thr. Bo~ro of Retirement Md ofils duly appointed and 

constituted cornmi~ees. The minutes are prepored at or neo.r the time oftbe publio meetings in 

tl)e ordinary course of OCERS' business. In the ordinary course of OCERS' business, the 

minutes of su~h me~tings are mamoined as pan. of the books and retards of the system, 

3. Onor about November 18, 1997. the Board established an Ad ffoc Corn mi Mee of 

less than a quorum ofmembtrs of the B~ard, comprised of both elected flOd •PFointed members, 

(the "Ad Ho-, Committee") 10 analyze the California Supreme, Court's decision in Vcn!\IJa County 

Deputy St,eriff's Assoc. v. Board of Retiremem ofVenrura Coun:y, (1997) 16 Cai.4th 483 

("Ventura•), and to determine its effc<1l, if any, on OCERS, its members, their beneficiaries, and 

the employers of it$ members ("Plan Sponsors"). The Ad Hoc Comm,ttee was cnarged with th• 

duty of mokins recommendotions to the Board as to whether nnd how to implement the JUies 

enunciated in _V011rura. [ was tresent at the November 18, 1998 meeting. and heard the 

statements made by all persons present. 

4. With the assistance ofindeJ)endenl legal co1.1J1sel, OCERS' actuary, and other 

•dvisors, the Ad Hoc Commineeanaly2ed the relevant provisions ofCERL, Ventura and other 

opplicablc l•w, the governing cmpl•~ymcnt agreements and salary resolutions between rnembe,s 

ofOCERS and their employers (collectiveJ.y, "MOUs"), and other relevant documents, and 

conducted a series of duly, noliced. ope11 pUb!ic meetings to consider the effect. if any. of the 

Ventura d.cision and other laws on OCl:RS' calculation otpeh$ion b•nefits for its cum,nt and 

future retired members a.nd its collection of contributions therefor. I was present at c;ach public 

meeting, artd heard the 5t3tements made by cl I persons at the meetings. 

5. On January 21, 1998. at a duly noticed, open public meeting, the Ad Hoc 

Committee presen~d its findi~gs Md conclusion; and unanimously voted to adopt 3 ,series of 
2~1 
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recommcnd111ions to be made co chc full Board for accion by rhe Boa,d f 'Ad Hoc Comminee 

Recommendations"). I was present at this public meeting, and heard the statements made by all 

persons present. A true and correct copy of the minutes of the January 21 , 1998 meetihg, as 

regularly maintained in OCERS' books and records, is attached herc(o as Exhibit A. 

6. On February 6, 1998, the Boa,d conducted cduly noticed, open public meeting to 

discuss and act upon the Ad Hoc Commiuee Recommendations and to hear public comments 

thereon. At this meeting, the Board considered the Ad Hoc Commitlee Recommendations, 

p1esenta:ions by independent legal counsel and OCERS' actuary, and the comments of memMrs 

of the public present. At the eonclwion of the February 6, 1998 meeting, the Board, by a vote of 

7-2, adopted Resolution No. 98--00 I, setting forth a series of policies and guidelines by, which the 

Board would comply With Ventura. t was present ai the February 6, 1993 public meeting. and 

heard the statements mad~ by all person present. A true and correct copy of the minutes of the 

F'ebruary 6, !998 meeting, as regQlarly maintained in OCERS' books and recotds, is attached 

h•reto as Exhibit B. 

7. In additiun, among the books and records of OCERS arr: the originals of all 

Resolutior.s !hat the Board of Retirement adopts. A true and correct copy of Resolution YS-001 1s 

attached hereto as Exhibit C. 

8. On May 4., 1998, tbe Board conducted a duly noticed, open public meetin,i to 

discws the possibility of funding ofVc~tura benefit payments due to OCERS' members who 

retired befare Oocober 1, 1997. At !his meeting, !he Board coru'idered presentations by OCERS' 

actuary and independent legal counsel and comments of member.; of the public. 0CER.S' actuary 

advised the Board that as of December JI, 1997, OCERS bad sufficient earnings to P4Y for all 

Ventura- related benefits owed to cuncnt retirees, to require no arrears contributions from any 

members, and to decrease the arnollllt of contrioucions required o( the Co!lllt)' and other Plan 

SIXlnsors. I was present a: the May 4, 1998 public meeting, and heard the statement& 1118de by all 

persons at the meeting. A true ami eo~ct copies of the minutes of th~ May 4, 1998 meeting, as 

regularly maintained in OCERS' books and re<ords, is snachcd hereto as E:<liibit D. 

I 1.ll)8•J!!~l.l 
JAMES_M RRC~S OFR..\.YMONDA. FLE~AiW/965 
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9. At !he Mo.y 4, 19981 r.h~ Bo•~ adopted Ruolutioe> 911-009, by o vote of 8-1, 

dirccu~ lb.at lt:ra.n<fer all i,;u:css cunlng• o f the sy,t;::m, ether than the SI 30 miWon tUe,vc, to 

cot.my vt!vw= rc,r:rvc,, ih onle, In pay for V cmu,1.-tclated ~"1l.c6t:s. A true and c.oaa;t copy of 

!1.owlutio11 ,s-009, iu rcglll.iuly lJl4iwal.cd in Ocell.S' books aud ncords, is 11~tu:n:to as 

J:'.xhibitE.. 

10. At lite May 4, 199; meeting, !he Board also adopted, by c vote ofS-1, new 

employercct1tributi00 rat.c& for tbz: l998-99fuoal )'l>U. 

J ). It is the ordirwy ,o\lJ'Se and s,:,ope <>f OCERS' !rusi= to keep and ~in 

records ,;-0nlaUling !nform:,lion about the ccti,.:.:! aod ac!l'le rnemben of the relirc,nent systm., 

and its assets and liabilities. The records are prepan,d by pcrsonnd under my dim:tion and 

rop,,,rv.isl~n. BBJed upo<>. my revi.. .. of !he booh ftlld recoros of OCER.S. as of December 31. 

19!>7, themcn,beuhlp ofOCERS inclwl~ 6,914 r,tire4 c:,iployees of the Collllty 11t1d otha 

dist:riets Farticip•tl.a£ lll OCBllS, aad tlta>r beoc:ficl:uie:s; aad 20,189 octivc cmplo)'4CS of u,e 

CoUlll:y and Iha odi.e.t dlSll:ict< (oftlie 20, 1&9 ac:tivoemployoe! , 1,426 had in fa.ct t=imu:d 

cD1p)0)lllcnt with th• County or o1hcr cli:llricts, buc they we,, iu a ''pc:rufuig" or ud,:fc;r;n,dn 4fo.tu:! 

!IJlJ1 bud not yor b~ome eli11ible for pens.ion bc,;icflt chew). ~ ofD;,;omber n, 1997, ~ llCt 

=•~ held in. ll:llst foe tx'J15!011 plan benefits amounted ro approxim~tely $ 3 .&4 billlo11. 

I declare underpeaslty of pctju,y IJu.llhc foregoing is1nlc and r.o~un~ lhe lsw, ot 
Calitomia aud lh.a1 this dcc:lantioo was ,:x,:c.1111:d on Jillie /Q 1993 at Sa:nla AD2.. Califomia. 

tlJ.ct.:AllSI. I 
Ptc:u.KATIO!f OF R.A'\'1,iON'D t- fU:M(IIO 

i>,ge4 

.JAMES_ ORELL_0551 331/965 294 
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ORANGE: COUNTY Ei11ll'LOVEES REll REl\'IENT SYSTEM 
2223 WELLJNGTON AVENUE. SANTA ANA, CA 92701 

AD HOC COMMITTEE 
SPECCAL MEETING 

WEDijESDA Y, JANUARY 21, 1998 

MINUTES 

The ChRtmian called the meeling to order at I 0:31 am. Attendance was as follows: 

Members prese11r. Thomas N. Fol\, Chainnao 
Thomas J. LighNoel 
Bruce A. Mnott 
Btrt Seott 

Others in attendance were: 

Raymond A l'lcmins, Adminislntor; Thomas Bogdilll, Assistant Admlru,tratol'; Hiuvey 
Leidennan ani! Aslllcy Uanwga of Steefel, Levin & Weis,; Tixn Mmiell, Acnw:y, of Towers 
Peroni Robin M. Schachter of feffer. Mangels. Butler & Marmuo LLP; Jean Pearce, 
Management Anolyst; James Buck, Retireme11t Program Supervisor; Aliein Mniden, 8cneliti; 
Anthun)' Bellran, Dai. Proccssu~ Javier Lara, AudiuNisual Technician; aud Dalun:s Kr-dlller, 
Recording Secretary. 

Mr. Fox stntcd that for meeting ptot~ol, the Comnutteo would w;lhei,e to the live-minute 
rule as contained in OCERS' Byh1ws. After gQio!l lhrough the prc:ser1latioru;, public comments 
would be laken and speakeis would be held to PO tonger than live minutes. Mr. Fol said 
attend•M would be allowed to make !)Ublic comrnenu or ask questions of the sitting Com.mitte•. 
counsel, or the actuary; however, Mr. Foit so.id he would not allovr a toga.I del,ate lo develop over 
tile legal analysis a.nd opinion being heard this moming. 

Mr. Fox said the Committ•e now has an implementation plan, and they have 
appro~itnatcly 95'¼ or tile p~y olcmcnta classified. The rcrnainins 5% will be clui!icd in the 
very tJA:31 {utu(e. 

Mr. Fox reminded everyone of ihe Committee's opening re~l(s abo,lt fairne,s 111td 
objectivity made on November 20, 1997, at the first meeting. He $aid he believes the Comn1it1ce 
has done that and further slated thatolir findings~ fair, objective and equit:ible to all parties 

Mr. Fo,c •~id the summary being preiented lhis morning would start with the legal 
3.11aly~is by Mr. Lciderman, ao,d then die me cling would be turned over to Mi. Miimcll of Towers 
Penin who wou.ld el(Jllain the actuarial side of the matter. Mr. FoK further advised that following 
public comments, he would read the feyur-page ~olution .into tbe record. On.ee adopt'(! by the 
Ad Hoc Committee:, the Resolution would be sent to the full Boan! for ratification. 

Mr. foi staled that during lhese prese!ll~tians, all of the. cnlical dates would be covered, 
and t!:c Corr.mittee would be putting 0111 in{()miAtion in lhe near fi1n,,ce to 3lJ retirees and active 
members coveri-ng all of those critical dates so thn nobody wlll miss any of them. 

333/960 .JAMES_MORE.LL_0SS3 
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2223 Wellington Avenue, Santa An-:1, CA 92701 
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M,r. f'o,c ,aid he did11't (eel it Wa$ nccesiary for staff to go through all lht various pay 
code clements during the meeting todJy. He said there were too many and it would put everyone 
to sleep if we were to go into each of them. Mr. fox said he intended 10 balle staff send our 
completed work pmduat back lo the plan sponsors for review and comment before 
imple~ent,1,tion, 

Mr. fox: t;ien introduced his colleagues, Bruce Moore, Bert Scott, Tom Lightvoet. ru:id the 
EJtec1itivP. Of.fir.er R•y Sl~rrui,g. .F1u-ther, we have Mr. Harvey L~lderman an.d Ms. Ashley 
Uo,ngwa &om S1eefel, Levitt & Weis•; Mr. Robin Schacht« of Jcffcr, Mangels, Butler &. 
Mannaro, and Tim Marnell Jrom ToweJ;S Perrin, who ha.s worked with us for quite some time as 
our actuary. With. that l would]ike to tum the floor ov& lo Mr. Harvey Leidcrman. 

Mr. Lcidcmu111 , tctcd he had bcon asked to discu.>3 the ne\v iilfomous V.mt•ra DccisiOJ, 
and the analysis and conclwlons or th.is Commi1tee and recommendations it inten4s to make to 
the Board of Retirement. And, of course. what all this is alxlut is bow tr.e Vtniuro Decision 
affect, the pen~ioni ror th• public employees, both active and retired, [or Orange County. For 
the benefit of the attendees, Mr. Leidcrman requested that lbc rcsofolion meotioaed previously 
by MJ:, Fox be projected on the screens in the Board Room Continuing. Mr. Leiderman said the 
Ve~wra Count)' Oedsion was n decision involvioz the Dcpuly Sheriffs' Association and lhr,e 
retired Deputy Sheriff~ In Vtmtura County. n b , in 8cr, the California Supn!me Court'& fust 
dcolaratio11 on the proper inethod of de(cnninins pension benefits undec the 1937 Act that 
governs this system and nineteen olhcrs throughOut Ille counties of California. 

Mr. Leideim211 '2.id tbat in loo~.J:ng at lhi, issue, he would like everyone lo undqsta.nd 
there a.:c ce,tai.u g1Jidiug principles of interpcetatiou that we, as cuuosel, nave applied and ha.ve 
encouraged the Ad Hoc Committee to ~pply. Of course, counsel has looked at Ille law as it is 
stated both in the cases, specilicsl[y the Ventura case, and tn the statutes_ As important as that is 
looking at what we call equity; i.e., stepping back and seems jw;t wh:u is f•ir and equ.itablc not 
01dy tu indi,iduw 1etit<:~ 1µ1d active a'1<mb;m;, bu.t as bctwccn the pillticipants in the S~tcm and 
,vith the System, itself. So as we go thou~ this, you should constantly be a.siring yowself, is 1~js 
fair and is this the fair approach. The Committee betil!ves that this awroach is fair to all lllld is• 
fair reading of the law as it exists. Frnnkly, the o!hcr dcmr:nt simply put is plain old common 
sense and pra~titality. rt makes no sense to interpret a ruling of the Supreme Court oftlus sme 
in a way that causes twists and turns that were never intended by either the Legislature or the 
other courts ruid the Supreme Court in going through it. The fle•twa Decision is co,:nplicated; it 
•• a bit coystcriou, in pieces, and it leaves sorr,c blanks iq other places. The COUllllittce has 
anempted to use i1s common sense and gcod judgmeot in filling in those blanks 1111d making !his 
thing work in a practical manner for evet)'one who is affected by it I also want to make a point 
that where Y11ntor11 does not address certain things, other coses do ~d other statu!K do, md the 
Ve111•ra Decision by the Supreme Court relied in great pan on the: l'ERS 5tatutc, for exan,ple, 
111\d on other cases interpreting the PERS starute where it is consistent with the l7 Act that 
govems -this 5ystem. For those areas where Ve11/ura does 1101 provide an answer, but glves 
support to prior CllS<o$ in law, we hove looked to tho$<, "" well. 

Let's take a quick look at the fundamental law. I am not going to mike this a legal 
lecrwe, but you need to !mow what the basic burlding blocks arc. They come out of the stana0297 

334/965 02/051!1a, 11:SUM 
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Sec tion 31460 d•fines compensation, and the irt1portanl langtlo.ge here i$ thit compen,~tioa i• 
remuneration paid in eo.,h - and that is vay critical. It also includes ,imounts deducted from • 
member's wages for participating in a 4n plan, but essentially 1he gukltl\g light here is going to 
b~ what is paid, or in mmc eases payable, in cash to the employ~e. This delinition of 
compensation then is plugged into something ~ailed compenslllion eAmtble. This i~ one of the 
staruei !hat is complic~ted and difficult, the lansuage is not terrific, it ha., been amended a few 
tirn~ and the easies! thing to do is 10 step b-ack and ai.k what do the words "compensation 
cunablc'' really mean, Essentially, what compensation eam2ble means is ju.st that -
compt.nsatioo tbat is cash compruu:ation that is earnable duing a parl,cular period of tin,e by an 
employee. If we keep that in mind, that will help guide our fu!thct review of the Ventura case, 
Not, also that Wt!; att, talklng about c-0mpe11smion that is calculated in the manner that is 
measured by that wluch people in th~ same class and grade ordinarily work-, and that will also 
guide further mt1Sideration. Once you determine \Vhat the elements o r oompeJ1Sation are, and 
whether they rue ownablc during the particulo.r meuuring pcnoa of liille , the sututi: goes to what 
is called final compensation. This is csseniiahy the development of the number on whictt lhe 
retirement benefit is c-alculated. For Tier I, it is the one Jc.ir period selected by the member at 
the time he ot she applies for rotirement, :and for Tier II it is a lhree-year period. Notice that the 
language of fae statute:, itself, talks about comperuatlon that falls within the period of 
employment - not at tennina!ion - b~t wjtllin the period of employment. Now v,,hal does 
Vent.uro say about aII I.bis? [n Ven/pro, the Supreme Court basically a!fums what th~ statute says 
- .that cornpe,;u:ation mearu retnlll)etatio11 paid in cash and arJY amounts paid fo: a d&ferred comp 
plan that arc deducted from the member's wages. What VeJ1Cura says 6bout compeooation 
earnable i3 a change from whal prevailed in the minds of all the twenty 37 Att Counties in the 
past. Vsntura says thal putting the compensation into compensation eamahle. yo~ arc averaging 
the monthly pa.y, excluding overtime, received by the reliring employee, and now he1e is this 
period that loas ti) be norrnali~ed. The a"cragc: nwnber of da~s worked in a month by employees 
in tile same job classification at the sane base pay level The difference here is Iha! up until the 
Ve,11urn case came down, previous ca.~es. including one in Marin County called Gwalfi toond 
th3t youdidn •t include in eomperu:~tion any of the employee's earnings the! were not. also e111T1cd 
by every other employee in the same class or 8"1CC. Yencura changes that, Vemura says you 
first look to the individual's compensation and then you dercnnine what that penon would liave 
received had he or she worked the ordinary number oi days tllat •II employees in that 
classification would IVOrk. What that docs is give us some b{s categories of thil\gs that we-can 
exclude right away from what goes into compensation eamoble. first is true over:ime. I mean 10 

distinguish true ovet1ime &om what may be for payroll purposes called overtime. SO'me people 
work g Y, hour days as part ofthei, regula£ ordinary work week. Thal is not overtime, ~t hilf 
ho~ over an 8 hour day is not overtime undet Ve11111,a. True overtime is tbal which is worked 
beyond the amount that is ordinarily worked by employee! in the same grade or class. So if your 
classification er your pay grade requires you to work an 8 1/, hour day instead o( an 8 hour day, 
that is not overtime. Nor is it overtime if it is characteri:!.ed ,is ov•rtima only for FLSA purposes. 
For example, for firefighter.. who wotk e~tended houn, but undc:r FLSA get some of lbat 
charaotcriic:d as ovenirnc premium.piy. If it is expected .nd orditn.ri\y worlccd by employees in 
lheclass or gnde, it would not be excluded from your compen~atinil toat goes into the analysis, 
but tl'lle oveniltle is excluded. 

O-L,"l.•t1,aAoflt<;.MI~ 
.JAMES_MOR1:LL_OSSS 
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